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) Arthur M.Mitchell

3 | + Graduated from Harvard Law School. Post-graduate studies at Kyoto
University in Japanese law and at international Christian University in
Japanese politics.

+ Formerly Head of the Japan Practice Group at the international law firm of
Coudert Brothers. Other positions included serving as the private secretary
to former Prime minister Masayoshi Ohira; Secretary of The Japan society
in New York Secretary of the Asian Affairs Committee of the Association
of the Bar of the City of New York; and member of the Council on Foreign
Relations. Frequent commentator on legal and regulatory issues affecting
trade, investment and finance in the Asian Wall Street Journal. Nihon Keizai
Shimbun and other publications. Lecturer on Japanese law at Columbia
University’s Parker School of International and Comparative Law and
participant in major international conferences relating to Japan, including the
Harvard Symposium on Building the Financial System of the 21% Century:
An Agenda for Japan and the United States.

+ Currently General Counsel of the Asian Development Bank

Hamid L.Sharif

+ UK-qualified barrister of Lincoln's Inn with a Master in Laws from
Cambridge University

+ Formerly a partner with a leading Pakistan law firm in Lahore with areas of
practice in banking and corporate law. privatization and limited recourse
financing of infrastructure projects.

+ Currently Assistant General Counsel at the Asian Development Bank. Works
on ADB projects in South Asia and leads a team of lawyers (from several
countries including Bangladesh, Belgium, Indonesia, Hew Zealand,
Singapore, Pakistan and USA). Also heads the Special Practice Group on
Law and Policy Reform responsible for many ADB regional initiatives,
including initiatives in judicial independence, legal empowerment, insolvency
and secured transactions.

Eveline N.Fischer

+ Graduated from the University of Leyden(the Netherlands)Faculty of Law;
received Master of Law degree, with a major in Civil Law.

* Formerly practiced law in Amsterdam, the Netherlands, with the Dutch
firm of Loeff & Van der Ploeg.

+ Currently Assistant General Counsel at the Asian Development Bank and in
charge of a team of lawyers covering the Mekong region, Indonesia and the
Philippines. Has been responsible for a large technical assistance project in
Viet Ham for retraining of government legal officers, and a technical
assistance project in Cambodia for implementation of the Land Law. In Viet Nam,
worked closely with other donors and Vietnamese government
agencies, in particular the Ministry of Justice, on a legal needs analysis and
a long-term framework for development of the legal system.
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[F& (=88] Good morning, Mr. Mitchell, Mr.
Sharif and Ms. Fischer. Could you hear me?

[TvTF =] Yes, we can hear you.

[F1& (8] My name is Misawa, an attorney
of the Ministry of Justice, Japan. | am the presenter
of this conference. Nice to meet you.

[T yTF=] It’s nice to meet you. Thank
you.

[F& (ZE3)] We appreciate your participation
in this conference and we are interested in your
presentation and ADB’s activities, because we think
the cooperation or coordination among donors is
becoming more important. | have already introduced
you to the audience in Japanese. So would you start
your presentation?

[ vF =] Yes, we will. Thank you. 1’d
like to mention that | agree with you that the
coordination among donors is very important.

I’m going to take a few minutes to give you a
brief overview of the directions in which we are going,
and then Mr. Sharif will give you more specific details
about our activities throughout the region, and Ms.
Fischer will focus on Vietnam and Cambodia.

The ADB has been involved in law and policy
reform for seven to eight years. \We have a great deal
of experience now throughout the region. Currently,
we are in the process of trying to distill the lessons
that we have learned through this experience.



We have discovered that our interventions
involve civil society, the government as well as the
private sector, and, in particular, the intersection
between those three spheres of activities. It can take
place, for example, between the government and the
private sector through the reform of local laws in
China, involving the WTO accession and compliance.
Another intersection might be between civil society
and the government concerning reforms that are
necessary in order for citizens to obtain access to
justice. We have a very large program in Pakistan
that deals with all sorts of issues.

We will propose new interventions that will focus
specifically on the nexus between these various
spheres and try to determine: Which are the best kinds,
the most effective types of interventions for
multilateral development banks, such as the ADB?

Now I’d like to turn over to Mr. Sharif to give
you a few more concrete examples.

[+ V7] Thank you very much. | would
like to inform you about how the ADB, as a
development bank, got started in law and policy
reform and the sorts of activities it has been
supporting.

The ADB’s interventions go back to its Policy on
Governance that was adopted in 1995. In the
aftermath of the governance policy, the main focus of
ADB’s law and policy reform activities was basically
on supporting and enabling environment for a market
economy.

As the ADB sees economic growth as the driver
of poverty reduction, it is very important to support
the market economy. For this purpose a lot of
technical assistance has been provided to enable
developing countries of Asia to put in place basic
market laws, such as insolvency law, secured
transaction law, company law, improvement in
banking law, etc.

Examples of this are: in Mongolia. ADB has also
supported, development of capital market; in Pakistan,
the Philippines and Indonesia, and in the Kyrgyz
Republic a very significant program to strengthen
corporate governance has been supported by ADB.

However, as the ADB in 1999 re-engaged with
poverty as the main overarching goal of its operations,
the ADB'’s law and policy reform activities also began
to support a more equitable economic growth. This
has led to many new initiatives and many new areas in
which we now operate.

An example of this is the support to increase the
availability of information to citizens. In many
countries, not even the basic laws are available and
ADB has played a key role in enabling developing
countries to disseminate information, particularly legal

information like laws and court decisions, to their
citizens.

ADB has also had to get involved in much
broader issues of access to justice. By this | mean
looking at the relationship between citizens and
institutions of the state that are in charge of service
delivery.  This has been a focus particularly in
countries where ADB is supporting decentralization
programs — for example, currently in Pakistan,
Indonesia and the Philippines. When you look at
service delivery, it’s important to appreciate that the
bureaucracy lies at the center of this service delivery.
And, in a sense, a lot of dispensation of justice takes
place at this level. Therefore, there is a need to look
at government procedures, working of bureaucracies
and ways to make the bureaucracy more accountable
to citizens. This means that we have supported
internal grievance procedure mechanisms and what
lawyers understand as broad interventions in the
development of administrative law.

The third area on which 1’d like to focus relates
to some regional initiatives that the ADB has
supported. In the aftermath of the 1997 economic
crisis, ADB provided support for the insolvency and
secured transaction law reform in developing countries
affected by the contagion. This has led to regional
workshops, development of common principles for
insolvency and secured transaction law reform. In
fact, in many countries such as Vietnam, Sri Lanka
and Bangladesh, ADB is actively involved in
supporting secured transaction law reform.

The second regional initiative to which 1’d like to
draw your attention is the area of legal empowerment.
Again, this means looking at legal and judicial reform
from the perspective of access to justice issue. In the
context of legal empowerment, we have looked at
different mechanisms that can be used to strengthen
citizens’ engagement with the government and legal
institutions. We have looked at the ways in which
development projects can incorporate features that will
enable citizens to get better service delivery.

The third regional initiative to which I would like
to draw your attention is judicial independence. In
the summer last year, ADB held a major seminar on
judicial independence that was attended by many chief
justices, law ministers and members of civil societies
from many developing countries. The final study
report is now available on the ADB website.

I would like to stop here and hand over to my
colleague, Eveline Fischer. She will speak about
ADB initiatives in the Mekong and Southeast Asia.
Thank you.
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(74 vy —] Good morning. | would like
to focus, in particular, on two projects that ADB has
been involved in Vietnam and Cambodia.

The project in Vietnam was a technical assistance
project for the retraining
of government legal
officers. It was a large
program for ADB; it
took several years to
deliver and required S$1
million.

The thing that we wanted to achieve with this
program was to change the mindset of Vietnamese
lawyers, rather to change their way of thinking about
legal issues. The problem was that, before, in the
law schools in Vietnam there was purely lecturing and
there was a rote mode of learning. People did not
learn how to actively analyze issues and how to find
solutions themselves. Then what happened was that
lawyers, when they were confronted with a real
problem and they did not have their teachers next to
them, they were unable to come up with a solution by
themselves, and this was what we wanted to change
through this program.

What we did was, first, to have a six-month
program to train trainers. We wanted this to be a
program delivered by Vietnamese in Vietnamese to
Vietnamese. Therefore, first the government selected
a number of trainers who were already trainers or
teachers at the law school in Hanoi, who had sufficient
level of English; they underwent additional English
training and after that they went to Melbourne
University Law School, where they were trained in
adult-teaching methodology, legal skills development
and some specific substantive law subjects. After
that, they went back to Vietnam and delivered ten
courses of three months each in Vietnam. Under this
program 1,000 Vietnamese lawyers were trained.

Now, as | mentioned before, one of the special
values of this program was that new teaching
methodologies were applied. The way the
Vietnamese teachers taught their students was through
dialog, role plays and moot court exercises. Of
course, there were lectures on certain subjects but it
was intermingled with the dialog method. A afterwards,
when we went around and checked with the
participants of all these training courses, we were told
that what really made a difference for them and what
they really liked about the program was the fact that
during the courses they were not passively absorbing
knowledge, but they were immediately forced to use it
in the classroom.

I’ll stop here about this program, except for one
last point I’d like to comment about this program: that
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the Vietnamese really took it over and now it is
institutionalized in the Vietnamese system; they have
their schools that continue delivering similar courses.

Now, a few words about Cambodia where we
have been working on a technical assistance program
for the implementation of the land law.  This program
consists of three components. First one is drafting
implementing decrees; second is the training of
persons who implement the law; and the third is public
awareness-raising, helping people to obtain the right
that they are entitled to under the land law.

About the drafting component, what is quite
important is the process being involved. Rather than
foreign consultants coming in, as happens so often,
who draft legislation, drop it and go away, this has
been a very interactive process involving the
Cambodian counterparts.

Moreover, we are not only looking at the law; we
are also looking at: How does it fit into the need of
Cambodia and into the overall policy environment?
What happens is, we start with listing policy issues
that should be included in the sub-decrees. This is
done through discussion with the Cambodian
counterparts. Then, a policy paper is developed.
The next step, also very important, is public
consultation to receive written and oral comments
from all stakeholders.  Subsequently, a draft of
sub-decrees consistent with the policy paper is
developed, and then there is another round of public
comments and another round of revisions
incorporating public comments.  Finally the draft
gets approved and submitted to the Council of
Ministers. Therefore, it is a very interactive program
seeking the feedback from as many stakeholders as
possible.

On the public awareness component, | would like
to mention that we have worked with actors who have
produced a video to make the land law come alive for
the general public. These videos are shown on TV in
Cambodia and there have been numerous reruns.
The general public can see, through a drama that is an
interesting show to look at, how the law actually
works and what they should do in order to register
their rights.

I think we are running Out of time, so I will stop
here.

[F& (Z38)] Thank you very much for your
informative presentation.

Could I start Question and Answer Session?

ZNTIE, BEISEICAD IZWEBWES,
WFELH L EFE LR, RBITEROAENZ
SWEHA, £, ROEFELRERELY H ZE
WELT, #HEMOBREZIERICKEAT2A(E
NELTEVERA, T, BIFEMEDHIC
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(%] My name is Morishima. May | raise
two questions?  First, 1’d like to ask you, how much
is the budget for the legal assistance program in
general, the ADB budget for the legal assistance
program per year? That is my first question.

Secondly, in the Japanese legal assistance
program in Cambodia, we are now drafting the civil
code — probably everyone knows about that. Of
course, civil code has some relationship — not only
some —a very intimate relation with the land law.
So we would like to talk with the ADB staff about the
land law and the civil code in the very near future.
Can we discuss this matter? Since time is very
limited, | have no time to discuss in detail substantive
matters, but are you prepared to discuss the matter
with us? That is my second question. Maybe the
second one is just a request.

[T vF=n] On the first question, I’m going
to ask Hamid Sharif to respond, and then Eveline will
respond on Cambodia.

[+ V7] On the budget, let me say that we
don’t have any budget specified as such for law and
policy reform activities. What happens in fact is that,
as part of country strategies, our regional departments
engage in a dialogue with the country concerned.
And then, if a county is interested in pursuing law and
policy reform, our staff will speak to them about
possible assistance that ADB can provide. That
assistance usually begins in the form of technical
assistance and ranges from 150,000 to even 1 million
or more. This may result in a loan. Again, the size
of the loan will depend on the demand of the country
in question. So far, we have only made one
stand-alone loan for law and policy reform, but we do
have, in many loans, components that focus on law
and policy reform. And again, the size of these
components varies according to the demand from the
country involved. Thank you.

(71 vivy—] Regarding the second question
on the civil code and the land law in Cambodia, I’m
very well aware of the issues that are on the table and |
would be delighted to discuss it at length at some other
occasion.  So, let’s keep in touch on that.

[%HE] Okay. Thank you very much.

[Fl= (2] flEEMABH Y TL XD
D RMGEAE, BREWWZLET,

[=mKk] My name is Kimitoshi Yabuki. 1’m the
director of the Office of International Affairs of Japan
Federation of Bar Associations. Our federation, the
JFB, has involved in the training of lawyers in
Cambodia for several years. Through that experience
I have one question.

Financial institutions, like World Bank and ADB,
are very often in the center of coordination of donor
organizations. My question is, how can you
coordinate your two laws? The first law is the law
for a financial institution; the second one is the law as
a supporting organization of developing countries.
You always discuss poverty reduction or human rights.
However, what financial institutions have done and
focused on so far are finance-related laws, like secured
transaction law, arbitration law or bankruptcy law
which require to be effected expeditiously. In my
experience, | got an impression — if my impression is
not correct, please correct me - that financial
institutions put importance on the speed and certain
types or areas of law as | mentioned earlier, and do not
finance the training of legal professionals. However,
in developing countries, assistance in many areas,
such as the training of legal professionals, needs
certain period of time. For example, in Cambodia,
Japan and France have worked on the training of
judges and lawyers, but ADB has not been involved in
the training of such professionals. So, my question
is: How have you coordinated your laws, laws of a
financial institution and laws for coordinating human
rights and donors in such countries?

[7 4>y v—] Thank you very much. |
think there is a misunderstanding that ADB is only
focusing on the legislation in the financial area. For
instance, the land law in Cambodia is a quite different
area and we are not only involved in the legislation in
that area, but also in the training.  Under this program,
for implementing the land law, we have developed a
training book, which is now being used in the royal
school for judges and prosecutors.

So, we are focusing on quite different subject
matters. | hope that that answers your question.

[#HE] May | interrupt you? Morishima again.
For the training, are you providing loan or you provide
just free training courses?

(71 v x—] We are not providing a
separate loan for training. We do provide technical
assistance.

[HE] By yourself? In that case, as a financial
institution, are you allowed to provide such service to
the developing countries? That may be his question.

[7 4 vvv—] ADB provides the funds,
which are used to pay for external consultants selected
by ADB in consultation with the government
concerned. ADB staff work closely with the
consultants.

[E7 ) May | add one thing...? B0 CTFiFi
£, SHTETVWLEEORT, 77 =INT
VAZREWVWIDIE, FTURT, RERLSH
WNEDZETT, B—rDIiF0E, 1 0FEE,
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Thank you very much for your participation in
spite of your tight schedule. | sincerely appreciate
you, Mr. Mitchell, Mr. Sharif, Ms. Fischer and Mr.
Noguchi. Thank you very much. (#13F)
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