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ORGANISATION AND OPERATION OF THE PEOPLE’S PROCURACY OF
VIETNAM IN THE CURRENT PERIOD

Dr. Khuat Van Nga

Deputy General Procurator of the Supreme People’s Procuracy

1. The historical development of the People’s Procuracy of Vietnam in the second half of
the 20" century began from 1945 till 2000 had two phases. In the first phase, the
Procuracy of Vietnam was organized under the legal system model of continental
countries. The Procuracy exercised the function of accusation, which is organized
correspondingly to the system of adjudicative bodies. At the first instance trial, the judges
exercised the accusation, and at the same time, were also the one who rendered the
judgment. At the appellate level, judges were divided into two different kinds: the first
kind was judges who heard the cases (the sitting judges) and other kind was the judges
who exercised the accusation (the standing judges). This model was implemented in the
period from 1945 to pre1958. Later, there was an independent Procuracy system under the
administrative branch. The Central Procuracy of the Government (1958 — 1959). Next, the
Procuracy of Vietnam was organized rather similarly to the Procuracy of the Soviet Union
and of some eastern European countries, which not much differences within this system;
but, basically, the Procuracy exercised two functions: The first one was to supervise the
law observance in administrative, economic, social areas of ministries, ministerial level
bodies of the Governments, and local authorities, which was often descried as “the general
supervision”, the term rooted form the Russian language in the Law on Organization of
the Procuracy of the Soviet Union; this function also including the supervision of the law
observance upon judicial activities. The second function was to exercise the public
prosecution. With regard to organization, as stated in the Vietnamese Constitution, the
Procuracy was an independent State body, similar to the National Assembly, the
Government and the Court. The General Procurator was elected among the National

Assembly members, and his term was 5 years, correspondingly to the term of the National
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Assembly. The functions and the operation of the Procuracy in the second phase began
from 1960 till 2001. Entering into the 21% century, just after one year, the Procuracy of
Vietnam has to face with urgent challenges in respect of organization and operation that

mainly focus on four following issues:

- Implementing the transfer of the Procuracy’s functions as provided in the amended
Constitution 1992 and the Law on Organization of the people’s Procuracy, which
took effect from October 2002.

- Undertaking of the new procuracy powers and responsibilities, which are provided

in the new Criminal Procedure Code, which takes effect from 1% July 2004.

- Preparing the implementation of the first Civil Procedure Code of Vietnam, is
expected to be passed by the National Assembly in its May session - 2004,
including a great deal of new regulations on the role and the scope of participation

of the Procuracy in civil proceedings.

- Implementing the Ordinance on the Procurators 2002, which contains many new
provisions on the standard, the mechanism for selecting and appointment of the
procurators, which are basically different to that of the phase 1960 — 2001.

2. Implementing the transfer of the Procuracy’s functions according to the amended
Constitution 1992 (passed in 2001) and the amended Law on Organization of the People’s
Procuracy, which took effect from October 2002.

According to the Constitution 1992 (passed in 2001) and the Law on Organization of the
People’s Procuracy 2002, the functions of the Procuracy has been on a considerable
transfer, when the Procuracy has not exercised the supervision over the law observance in
the field of administration and economy (the general supervision), in order to focus on
functioning well the public prosecution and the supervision over judicial activities (Article

137 of the Constitution and Article 1 of the Law on Organization of the People’s
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Procuracy). Consequently, the function of general supervision, which existed from 1960 —
2001, has come to the end. About 1600 procurators and staff, who working in the field of
general supervision are reassigned to exercise the right to prosecution, supervision upon

civil cases and the execution of the court’s judgments.

In order to fulfill the requirement of well exercising the right to prosecution, both the
Constitution and the Law on Organization of the People’s Procuracy state that the function
of exercising the public prosecution is the first and basic one, which is listed above the
function of supervision over judicial activities; which is different to the period 1960 —
2000 when the function of the law observance was the first and fundamental one of the
Procuracy. At the same time, the Law on Organization of the People’s Procuracy has
separated provisions stipulating that when exercising the public prosecution in
investigation and prosecution, the Procuracy has specific tasks and powers (Articles 13,
17) to differentiate those from the tasks and powers of the Procuracy when exercising the
right to supervise judicial activities (Articles 14, 18). The aim of these provisions is to
ensure the sufficient and effective functions carried out by the Procuracy in both of the
two mandates. The previous Constitution and the Law on Organization of the People’s
Procuracy have not had a clear differentiation of the powers and responsibilities for these

two functions, even these functions sometimes were integrated as one.

In order to well exercise the public prosecution and supervision over judicial activities, for
the time being, the Procuracy of Vietnam is undertaking the following new jurisdiction
provided by the Law on Organization of the People’s Procuracy 2001.:

a) The Procuracy directly handles and supervises the handling of complaints and

denunciation of judicial activities (Article 4).
b) The Procuracy is responsible for producing criminal statistics (Article 5).

¢) Expanding the participation of the Procuracy in handling the civil, family and
matrimonial, administrative, economic and labor cases and others, meeting the
requirement that the Procuracy must attend 100% of first instance, appellate and

cassasional trials of civil cases. Notably, before 2001, the Procuracy only would
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attend the hearing with respect to such kind of cases when it deemed necessary
(Articles 20, 21,22). Additionally, the Procuracy shall conduct the supervision over
the acceptance of civil cases and case-dossier setting up and civil reconciliation of
the Courts.

d) Narrowing the organizational structure of investigating bodies of the Procuracy. In
the past, there existed a system of investigating bodies at provincial level but now
it presents only in the Supreme People’s Procuracy. Consequently, all provincial
Procuracies’ investigating bodies have been dissolved. The investigating institution
of the Supreme People’s Procuracy shall only concentrate on investigating crimes
of infringing upon judicial activities, which committed by investigators, judges,
procurators (Resolution No. 56 adopted by the 10" National Assembly on 2 April
2002).

Otherwise, the organization system of the Procuracy and the election, term of office of the

General Procurator of the Supreme People’s Procuracy are stayed unchanged.

3. Undertaking new jurisdiction and responsibilities of the Procuracy as prescribed in the

new Criminal Procedure Code, which comes into force by 1% July 2004.

The new Criminal Procedure Code consists of 8 Parts, 37 Chapters and 346 Articles, of
which 20 Articles are the same as that of the Criminal Procedure Code1988, 272 Articles
are revised, supplemented and 54 Articles are added; as compared to the Criminal
Procedure Code 1988, the new Code has one more Part, 5 Chapters and 49 Articles. A
great deal of new provisions appeared in the Criminal Procedure Code including new ones
on the Procuracy. Notably, there are some new provisions, which absented in the Criminal

Procedure Code 1988, as follow:

a) Similarly to the Law on Organization of People’s Procuracy 2001, the Criminal
Procedure Code 2003 states that the function of exercising public prosecution is
the first, fundamental one and supervision over judicial activities stands second.

The roles of Procuracy are clearly highlighted through its decisive approval upon

ICD NEWS #1675 (2004.7) 59



b)
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the application of deterrent measures such as arrest, detention, custody, and
decision on prosecution of the charged before the Court of justice in conformity
with new provisions. The Procuracy must strictly supervise the grounds for arrest
in urgent circumstances. In case of necessity, the Procuracy must directly meet and
interview the arrested person before deciding whether to approve the arrest...In
case the Procuracy decides not to approve, the investigating bodies must release
the arrested immediately (Article 81), overcoming the previous defects that the
Procuracy ratified arrest warrants basing only on case-dossier. To carry out the
prosecution more comprehensively, from the 1% July 2004 the Procuracy at all
levels shall undertake the new power, that is to approve the institution of criminal
cases by the investigating bodies. Accordingly, the institution shall not have legal
validity unless approved by the Procuracy. Then, the Procuracy shall be
responsible for their approval. In the new provisions, within 24 hours from the
time of instituting a criminal case against the suspect, investigating body must
forward such a kind of decision and related documents to the Procuracy at

corresponding level for approval (Article 126).

The enhancement of jurisdiction of Investigating Bodies, Procuracies, and Courts
at district level is a big issue when implementing the Criminal Procedure Code. As
provided in the Code, from the 1% July 2004, the Procuracies at district level are
entitled to prosecute less serious, serious and particularly serious crimes; meaning
that according to the Penal Code 1999, the Procuracies at district level may
prosecute crimes punishable up to 15 years of imprisonment (in comparison with 7
years of imprisonment at present). A large volume of cases will be transferred to
the district Procuracies for carrying out prosecution. It is estimated that about 80
Procuracies or more with corresponding Investigating Bodies and Courts at district
level will undertake the new jurisdiction. As stated in the Resolution of the
National Assembly, the new jurisdiction shall be partly applied from 1* July 2004
to 1% July 2009. Accordingly, within 5 years, all Procuracies at district level shall
carry out the new mandates. After the transitional period is over, the prosecution in
majority of criminal cases shall be exercised by district Procuracies. Also, these

Procuracies shall have new jurisdiction regarding extension of time limits for



d)

investigation and detention (Articles 119,120) with respect to some crimes.
Perhaps, this is the biggest transfer of jurisdiction between judicial agencies since
1945,

Basically, the new Criminal Procedure Code of Vietnam has been developed based
on the traditional inquisitorial system since 1945. The requirement that criminal
case-dossier compiled by the Investigating Bodies and the public prosecution
conducted through the indictment of the Procuracy still play a very important role
in the transfer of such documents for the Courts’ reference prior to the hearing.
The indictment of the Procuracy must fully state evidences that prove the offence
and the application of equivalent criminal articles. Limitation of the Courts’
jurisdiction is defined within the indictment of the Procuracy. Article 196 of the
new Criminal Procedure Code stipulates that: “the Court shall only try the accused
and acts of specific offence prosecuted by the Procuracy and subject to decision of
hearing by the Court. The Court may apply a different item in the same Article
prosecuted by the Procuracy or a different Article which has the level of
punishment similar to or milder than that has been prosecuted by the Procuracy”.
At the trial, judges shall preside and directly conduct the interrogation. However,
there has been a significant supplementation that enables the adversary at the
hearing. Accordingly, a more active participation of procurators has been required,
such as: the procurators' accusation must be based on the documents, evidences
already examined at the trial (Article 217). The procurators must respond to each
of question raised by the accused, defense counsel and other persons participating
in the proceedings (Article 218).

Procuracy shall take a leading role of in the application of new proceedings:
summary procedure. Upon the proposal of the investigating body or by its own, the
Procuracy may make decision on adopting the summary procedure if the four
requirements are met (Article 320). Complaints concerning summary procedure
shall be handled by the Procuracy within 3 days (Article 320). Upon the expiration
of time limits for investigation, case-dossier shall be returned for additional

investigation or temporary stay of the case, the Procuracy shall issue a decision on
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canceling the decision on adopting the summary procedure and then the case shall

be handled according to the general procedure (Article 323).

e) The role of the Procuracy in criminal procedure is also concerned with. Since 1st
July 2004, the transfer of case dossier, objective of case involved in foreign
offender, who committed an offence in Vietnam but has gone abroad, will be
implemented. Accordingly, the justice institutions, which are dealing with the case,
may transfer the case dossier to the Supreme People's Procuracy to hand over it to

the foreign authorities with equivalent jurisdiction...

The dissemination of the new CPC to the procurators at all levels to fully prepare
for its implementation by 1st July 2004, the development of guiding manuals,
improvement of procurators at district Procuracies...are urgent and particularly tasks for

the Procuracies at all levels of Vietnam.

4. Preparing all necessary conditions for the implementation of the first Civil Procedure
Code of Vietnam with a great deal of provisions for role and participation of the
Procuracy in civil procedure, which expected to be passed by the National Assembly of
Vietnam in the May 2004 session.

The Bill of the first Civil Procedure Code of Vietnam including 9 Parts, 36 Chapters and
424 Articles, after being discussed by the National Assembly in the late 2003 session, has
been published in the media for public comments since 10" Feb 2004. The Japanese
experts in Hanoi have made their comments to the Bill. Moreover, an on-line meeting has
been organized between Japan and Vietnam, so that Japanese experts can directly express

their opinions to the Vietnamese experts.

The Bill has codified a large number of provisions of legal normative documents in the
form of Ordinances currently in force. There are some outstanding issues, including the

role of the Procuracy in civil procedure, have been under discussion.
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According to the Law on Organization of the Procuracies 2001, the jurisdiction of the
Procuracy in civil procedure has been extended. As the result of this, the Procuracy is
entitled to supervise the whole process, from the acceptance of civil case; the investigation
and compilation of case dossier, to mediation and procurators shall attend 100% civil trial.
The Procuracy has the right to institute a case in relation to violation of property of the
State, interests of the employees in working relations, illegal marriages; seeking
determination of paternity for the juveniles born out-of wedlock; for the serious violations
of interests of the juveniles or people with physical or mental defects, if no one initiates a
lawsuit, then the Procuracy shall institute. Additionally, the Procuracy shall have the right

to protest in appellate, cassasional and reopening procedure stipulated by the laws.

Outstanding idea of the published Bill is to reduce the participation of the Procuracy in
civil procedure. Regarding the right to institution of a civil case, Article 162 of the Bill
stipulates that the Procuracy is only permitted to do so in certain circumstances prescribed
by the Law on Marriage and Family and concerning violations of interests of employees
who are juveniles, disabled and other serious violations of labor laws. Also, the Procuracy
only participating in the trial, that has been instituted or protested by the Procuracy; for
other cases, procurators may attend the hearing if it deems necessary (Article 208), which
Is the same situation as that of before the advent of the Law on Organization of the

Procuracies 2001.

Despite of the fact that there are more than 50 Articles (among 424 Articles) concerning
the Procuracy and the Bill still keeps confirming the supervision exercised by the
Procuracy over law observance in civil procedure, concrete activities that may be
implemented by the Procuracy are limited. In our opinion, a new law must
comprehensively deal with practical requirements of settlement of civil disputes and civil
cases in Vietnam. In recent years, there has been a thorny problem arising when civil
cases have been on increasing rise, but the number of justice officials has not been
supplemented yet, leading to the "overload"” of the justice institutions. In the period of 10
years (1990-2000) or even shorter than that in the near future, the number of civil cases
has doubled. Among them, disputes over houses and land have been the most complicated

ones. Therefore, the new Civil Procedure Code should encourage the mediation between
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the parties conducted prior to and during the hearing. This activity should be considered as
an underlying principle of making the new law, aiming at reducing the State's interference
in this area at minimum level, encouraging the settlement of civil cases through the
mediation. At the same time, summary procedure should be developed in the Civil
Procedure Code to introduce the most effective and simple proceedings. The Bill has
made vague provisions in such areas. Additionally, an adversarial system should be
established in a more sufficient manner in order to overcome flaws, given the fact that in
civil procedure now, the Court is not only the umpire of the dispute, but also the evidence
collector for the parties. Measures of clearing up the increasing cassasional and reopening
application have been absent, as well. In principle, cassasion must not be regarded as a
common procedure but the Bill has not worked out solutions to deal with the overload of
application to the Supreme People's Procuracy and the Supreme People's Court for

cassasional review.

Pursuant to the Constitution of Vietnam, the Procuracy is authorized to supervise judicial
activities. Then, in principle, decisions made by the Court during the process of case
settlement such as the successful mediation, stay, temporary stay of the proceedings,
application of urgent interim measures, other decisions and judgments must be forwarded
to the Procuracy to be supervised. We continuously suggest that the Procuracy should be
entitled to institute a lawsuit in case the State interests are infringed upon and there is no

one initiates such a case.

5. Implementation of the Ordinance on the Procurator 2002

The Ordinance on the Procurator was promulgated by the State President in 11" Oct 2002
making a great deal of new provisions. Qualifications of procurators have been required
further. In addition to other requirements, procurators must have Bachelor degree in laws
and Certificate of being trained in prosecutorial works, which is considered as more
serious than the previous Ordinance, in which the procurators merely had to be trained in
the Prosecutorial Colleges. In the past, the procurators were appointed in lifetime, now the

Ordinance states the term of office for the procurators is 5 years from the date of their
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appointment. Previously, the appointment was made upon proposal of the Procuracy and
there was no Selection Committee. Now, it is required that the Selection Committee must
be founded with the participation of representatives from the Bar Association, elective
bodies, social organization (Vietnamese Fatherland Front and its constituent
organizations), the Governmental personnel department...to select the procurators to be
appointed as the procurators of the Supreme People's Procuracy or the procurators of the
local Procuracies by the State President or the General Procurator of the Supreme People's
Procuracy, respectively. By the year of 2005, the re-appointment for the procurators at all
levels will be implemented nationwide, regardless of the considerable differences in their
pre-appointment. This is a very important task of the Vietnamese Procuracy for the time
being, especially the fulfillment of qualification requirements for a large number of the

procurators in the local Procuracies./.
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SOME NEW THOUGHTS EMBEDDED IN THE CRIMINAL PROCEDURE CODE
2003

Dr. Khuat Van Nga

Deputy General Procurator - Supreme People's Procuracy

The Criminal Procedure Code 2003 (hereinafter referred as to the CPC 2003) is the
concentration and reflection of new ideas of criminal judicial reform which has been
initiated since late 80s of the 20th century. From 1993, when the CPC was put in the law-
making program of the National Assembly of Vietnam, it has taken 10 years to be
officially passed in the year 2003. And in such 10 years, new thoughts of criminal legal
reform has also been proposed, supplemented and finalized. Basically, the new
perspectives have been followed and reflected by the lawmakers based on the principles
as follow: succession of the types of procedure, process and proceeding has been
established and finalized from 1945 to pre 2003, and at the same time, reflection of new
ideas, which has been regards as achievements of the development of criminal procedure
during the past half-century. The new ideas of the CPC 2003 can be shown in the

following points:
1. This is a CPC that secures human rights and democracy in criminal procedure.

2. This is a CPC that ensures the acceleration of criminal procedure, satisfying the timely,

accurate and thrifty requirements in judicial activities.

3. This is a CPC that restructures the jurisdiction system and responsibilities according to
process and functions with the aims of improving effectiveness and enforcement of the

fight against crime.
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4. This is a CPC that represents the policy of international cooperation in criminal
procedure in the context of the implementation of open door policy and international

integration in Vietnam.

I. The CPC 2003 is the law of securing human rights and democracy in criminal

procedure

Criminal procedure is a process of discovery, investigation, prosecution,
adjudication of crime, which is a violation against society. Thus, criminal procedure must
be a State's and social sharp and fully effective instrument in prevention and combat
against crime, protection of peaceful life and people's and social material and spiritual
legitimate interests. In this regards, criminal procedure appears to be deep humanity. In
order to reach the point when the Court can deliver a guilty verdict to an accused, strict
steps and procedure must be followed. In such a proceeding, there is a great deal of
various measures that directly affect fundamental rights of people, which are required to
be respected. The CPC 2003 has succeeded key principles, which have been endorsed by
the Vietnamese criminal procedure law for a long time, such as the principle of respect
for and protection of fundamental rights of citizens (Article 4), ensuring the people's
equality in justice (Article 5), ensuring the inviolable physical integrity of citizens
(Article 6), protection of life, health, honor, dignity and property of citizens (Article 7),
ensuring the security of domicile, safety and secrecy of correspondence, telephone
conversation, telegraph of citizens (Article 8), ensuring the right to defense of the
detainee, the charged person, the accused (Article 11)... In addition to such succeed
principles, the CPC 2003 also supplements some new principles, aiming at ensuring the
compensation to the material and spiritual damage caused by justice institutions. Article
29 states the principle of "guaranteeing the right to compensation and restitution of honor
for the innocence; justice institutions, which have caused the wrongdoing, must
compensate to the damage and restitute honor for the innocence.” Article 30 regulates
that people, who suffer from damage caused by justice institutions and their officials, are
entitled to be compensated for the damage. Also, another new principle of supervision
over activities of the institutions and officials conducting criminal procedure has been
added by the CPC 2003 to secure the strict monitor of the State and society. This is a
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crucial mechanism to make sure the justice institutions and authorized officials'
compliance with law and by this way, protection of democratic and human rights of
people in judicial activities. According to Article 32, the Governmental agencies, the
Vietnamese Fatherland Front and its constituent organizations, the elected representatives
have the right to supervision over procedural activities and complaint, denunciation's
handling in proceedings. In case violation is detected, the social organizations are entitled
to make proposals. The justice institutions must be responsible for considering, dealing
with and responding to such proposals. The CPC 2003 continues to view the right to
complaint, denunciation as one of the most underlying principles of criminal procedure.
Moreover, an independent Chapter, Chapter 35 with 15 Articles, from Article 328 to
Article 339, has been added to concretize and create the most favorable conditions for the
people's exercising the right to complaint and denunciation. Furthermore, the CPC 2003
has provided a great deal of newly supplemented provisions concerning issues such as:
preventive mearures, rights of the charged person, the accused and the defence counsel,

with the aim at securing human rights and democracy in procedural activities.

New provision in preventive measures relating to arrest people in emergency
states that: "in case of necessity, the Procuracy shall directly meet, interview the arrested
persons prior to considering, deciding whether to approve (the arrest)" (Article 84,
Paragraph 4). Regarding custody, Article 86 stipulates that the executors shall bear
responsibility of informing rights and liabilities to the detainee. Notably, Article 93
prescribes offering bail money or property as an alternative preventive measure of
detention, which has expanded the scope of application to not only the foreigners, as
previously, but also the Vietnamese, with the view of reducing the application of
detention, that is the most serious measure suffered by the suspects. At the same time, the
new law has made clear that "in case the charged person, the accused has been compliant
with promised requirements, justice institutions shall return the bail to them™, which was
silent in the old law. Time limits for handling complaints about the adoption of arrest,
custody, detention stipulated in Article 333 is considered as a great progress in term of
forcing justice institutions to deal with this matter in the fastest, immediate manner. "In
case extra time is needed for further verification, time limits for processing shall not

exceed 3days from the date of receipt of the complaint. The complainant is entitled to file
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a complaint to the Procuracy at immediate higher level. Within 7 days the Procuracy shall
consider and handle the complaint." Such a fast-track procedure aiming at protecting the
fundamental rights of people from being infringed upon by the procedural activities. For
the suspect such as the detainee, the charged person, the accused, the CPC 2003 has
concerned with their rights to self-defense, such as: the detainee has the right to defense
by himself or retain his defense counsel, file a complaints against decisions or acts of the
authorities or institutions conducting proceeding (Article 48). The charged person is
entitled to be informed rights and liabilities, given related orders, to present statement,
produce documents, make request (Article 49). For the accused: has right to be given
related orders, explained of his rights and liabilities, to give his own opinion and argue at
the trial, to complain about orders and conducts in criminal procedure (Article 50). In
order to protect legitimate interests of the accused in the area of limitation of adjudication,
the old law regulated that: “the Courts shall only hear the accuses and crimes, which have
been subject to be prosecuted by the Procuracy and decided to bring to the trial by the
Courts.” With the view of avoiding the situation that the accused may be heard in another
offence, which is more serious than that has been prosecuted by the Procuracy, the CPC
2003 has confirmed that “the Court may try the accused in an item, which is different
from, but in the same Article that has been prosecuted by the Procuracy, or in another
offence, that is the same or milder than that has been prosecuted by the Procuracy.”
(Article 196).

During the 10 years of making the CPC 2003, the issue of role, rights and duties
of the defence counsel has been particularly concerned with. The idea that defence is one
of the three basic functions of criminal procedure has been properly paid attention in the
process of developing provisions on the defence counsel. A great deal of new rights has
been further provided to the defence attorney: the defence counsel can provide the
service to not only the charged person, the accused but also the detainee; the investigative
bodies. The Procuracy and the Court must respond to request of the defence attorney

concerning the defence for the charged_person, the accused and the detainee within 3
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days and 24 hours, respectively. Also, the defence counsel can participate in the
proceedings at earlier state. Unlike the provisions in the old law, in which the defence
only permitted to paticipate in the proceddings at the time of official charging of the
suspect, the CPC 2003 states that:_“in the circumstance of arrest people in emergency or
flagrante delicto, the defence counsel shall participate in the proceedings since there is an
order on custody”. Therefore, the defence counsel has the right to present at the
interrogation of the detainee. Additionally, the defence counsel is entitled to access
records of the proceedings participated by the defence counsel as well as documents
concerning his clients. Furthermore, at the request of the detainee, the charged person,
the accused, the defence counsel can collect documents, objects, information in relation
to the defence from the detainee, the charged person, the accused, relatives of these
people or from institutions, organizations, individuals, provided that such a piece of
information has not been categorized as the State or working’ secrecy. Depending on
each step of the proceedings, after having gathered the documents, objects concerning his
case, the defence counsel has responsibility of transferring such evidence to the
investigative bodies, the Procuracy and the Court (Article 56, Article 58). At the trial, in
the course of argument, the defence counsel has the right to give his opinion about the
Procurator’s accusation and make his own proposals. The Procurator is required to
present his statement in response to each defence counsel’s argument. The presiding
judge retains the right to ask the Procurator for responding to related statement of the
defence counsel (Article 218). Prior to and during the appellate trial, the defence counsel
can supplement document, materials (Article 246). The CPC 2003 also extending further
possibilities of selection of defence counsel participating in criminal procedure.
According to previous law, defence counsel was selected by the charged person, the
accused or the investigative bodies, the Procuracy and the Court by themselves requested
the Bar Association to appoint the defence counsel. Now, the new law permits the law
enforcement agencies can request the Vietnam Fatherland Front and its socio-political
constituent organizations to appoint the people’s advocate for the detainee, the charged
person, the accused, who is the member of such organizations (Article 57). “In case the

charged person, the accused are juveniles or the defence counsel has not been selected by
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their legal representatives, the law enforcement agencies shall request the Bar

Association to appoint the defence counsel to them” (Article 305).

It is clear that the most outstanding idea of the CPC 2003 is to intensify the
protection of human rights, democracy and to encourage the participation of the whole
society in criminal procedure. Objective of criminal procedures is to discover and strictly
deal with crime in order to secure the country and people’s peaceful life. However, such
an objective should not be fulfilled at any cost. Strict punishment of the offender is an
absolute requirement of adjudicative justice. However, in order to accomplish that goal,
the CPC 2003 also prescribes a number of serious steps, from application of preventive
measures to protection of the legitimate rights of the suspecedt..., which are considered

as “a safety secured network” for the fundamental rights of people.

I1. The CPC 2003 is the law of acceraletion of criminal procedure in the principle of

conducting judicial activities in a timely, accurate and thrifty manner

An inconsistency manifested in previous criminal procedure was that in principle,
regardless of the less serious offence or particular serious offence, a common procedure
would be followed, although there were certain distinctions in jurisdiction and time limits
applied for investigation, prosecution, adjudication. Furthermore, the discrepancy in the
time limits for various kinds of crime was not too large, which made it possible for the
justice institutions to perform their functions within the regulated time limits at their
“discretion”. Newly nominated idea of the CPC 2003 is to speed up the criminal
procedural activities in the principle of implementing judicial activities in a timely,

precise and thrifty manner by three following major solutions:

- Developing summary procedure to remarkably shorten criminal procedure for cases,

that meet certain requirements of summary procedure.

- Shortening time limits in investigation, prosecution, adjudication to speed up the

detection and handling crime.

- Setting up time limits, which were not provided in the old law, to make sure that all

criminal procedural activities must be governed by the time limits.
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The CPC 2003 has a new Chapter — Chapter 34: Summary Procedure, from Article
318 to Article 324. The summary procedure is only applied when its 4 requirements to be
satisfied: the offender is caught flagrante delicto, the incidence is simple case with
sufficient evidence, the offence is less serious one and the offender has clear
identification. In current crime pattern, the less serious offences and the flagrante delicto
caught offenders account for a significant number. Therefore, it is practical that cases
that meet the 4 preconditions can be subject to the summary procedure according to
decision made by the Procuracy at the request of the investigative institutions. As a result
of this, time consuming in investigation, prosecution and adjudication is considerably
reduced in comparison with that of the common procedure. Time for investigation,
prosecution, preparation for hearing and bringing the case to the trial is only 12 days, 4
days, 14 days, respectively. In total it takes 30 days. The detention period is restricted
within the time limits for procedural activities, as well. It is expected that the summary
procedure will provide an effective instrument for justice institutions to reduce overload
of cases in waiting list in certain areas, reduce time consuming in dealing with such cases
and respect for the principle of carrying out judicial activities in a timely, accurate and
thrifty manner. In comparison, time limits for common procedure for the less serious
offence: the investigation period is 4 months (including one time extension) (Article
119); time for prosecution is 20 days (Article 116), time for transfer of case dossier from
the Procuracy to the Court is 3 days; time for preparation for hearing (Article 176) is 30
days, extended period is 15 days and time for issuance of decision on initiating the trial is
15 days. In total, the time limits for investigation, prosecution, first-instance adjudication
of a less serious case is 4 months and 83 days, which is 4 months and 53 days longer than
that of the summary procedure, or 4 times longer than the later (143 days versus 30
days)!

In addition to establishment of the summary procedure, the CPC 2003 has
shortened some proceedings’ time limits to speed up the procedure, despite of the fact
that, basically, the time limits for investigation, prosecution and adjudication were set up

in consistent with amendment in July 2000 concerning 4 groups of crime classification.*

1

See 2 statistical table of procedural time limits at the end of this

Article.
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Notably, time limits for investigation and detention applied to the offences infringing
upon national security have been reduced. Previously, upon the expiration of
investigative and detained periods and their extensions, the General Procurator of the
Supreme People Procuracy was entitled to further extend the time limits without any
restriction. Differently, according to Article 119 and Article 120 of the new law, from
now on, the General Procurator of the Supreme People Procuracy is only authorized to
further extend the time limit once not exceeding 4 months for investigation and detention
applied to this type of crime. Additionally, time limits for sending decisions between
justice institutions have been considerably shortened in some circumstances. Time for
sending an arrest order from the investigative body to the Procuracy for approval is 12
hours in comparisons with 24 hours as previously (Article 86); Time for passing
judgment from the Court of first instance to the Procuracy at corresponding level is 10
days instead of 15 days; and time for the Chief Judge of the Court of first instance
making decision on judgment execution is 7 days from the date of the judgment, decision
acquire legal force or receipt of appellate judgment, decision, cassasional, reopening
decision, compared to 15 days as in the past (Article 256).

At the same time with the time limits’ shortening, the CPC 2003 has up to 28
Articles clearly stipulating time limits, which were absent in the past criminal procedure
law. Among such 28 Articles, the time limits have been up set up for 4 following

categories:

- New time limits for preventive measures and approval of taking preventive measures
including Article 81 (time for approval of arrest in emergency), Article 87 (time for
approval of custody) shall be both 12 hours. Time limits for detention after the first
instance and appellate judgment rendering, in case the detention period has expired or

judgment has come into force (Article 228, Article 243).

- New time limits for exchanging decisions between institutions conducting criminal
procedure, between the investigative bodies and the Procuracy, the Procuracy and the
Court (including Articles 106, 108, 116, 117, 126, 127, 162, 164, 174, 242, 254, 288, 289,
299 and 300).
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- New time limits for securing judgment execution (Article 261, Article 262).

- New regulations on the time limit for handling complaints and denunciations in criminal
procedures (at Articles 328, 329, 330, 331, 332, 333, 337).

The clear provisions on the time limits to specify the time limit for conducting a
number of procedural activities are positively meaningful, to ensure the strict compliance
to the time limits, and push up the activities in the criminal proceedings. Notably, there
are 15 out of 25 Articles provided for the time limit for transferring the case dossiers
among the bodies conducting legal proceedings. The reasoning is that although there has
been the common time limits for each stage of investigation, prosecution and
adjudication, but without providing on the specific time limit for the case transferring, it
could result in negatively effects and the fact of being slow in the common time limits of
that legal proceedings. Some provisions are particularly meaningful to overcome of the
being slow and the stagnation in the criminal proceedings, currently. For example, the
time limit for delivering of the appellate judgments and the decisions was not provided
previously; hence normally, the delivery of these documents was often slow, causing
negative effects on the executions later; in this regard, special attentions should be paid
to the appellate cases being heard by the appellate courts of the Supreme People’s Court.
There are only three appellate courts in the three large areas of the North, the Central and
the South Vietnam, respectively, working itinerantly in places far from their
headquarters; hence the rendering of the judgments and decisions are often late, and this
could result in the indispensable fact of sending of these documents to the Court, having
the power of execution, are not on time. Under new provisions, the delivery of the
judgments and decisions of the appellate courts to the Courts, the procuracies, the
investigating bodies, the person making an appeal, bodies executing the civil judgments
and decisions v.v.v, are limited within 10 days; in respect of the appellate courts of the
Supreme People’s Courts, this time limit is provided for longer, but not exceeding 25
days. Certainly, this new provision on the time limit could overcome the situation of
being slow in rendering of appellate judgments and decisions in order to execute these
judgments (Article 254). The delivery of the decisions on cassasional and re-opening
procedures for the convicted, the person making protest, the Court, the Procuracy and the
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investigating, body where the first instance trial took place, is also provided in the time

limit of 10 days.

The provisions on the time limits for the delivery of decisions, among bodies
conducting criminal proceedings, are positively with regard to pushing up the process of
shifting the stage in legal proceedings, to ensure that the decisions on handling the cases
are handed over to the responsible agencies in a timely manner as being provided in the

law provisions.

I1l. The CPC 2003 is the Code redefining the system of jurisdictions and
responsibilities according to stages and functions of criminal proceedings aiming at

enhancing the effectiveness and validity of the prevention and combating activities

against criminals

A new ideology on the judicial reforms, which has been founded for ten years in
Vietnam, is the redefining the jurisdiction of the Courts at the first instance under the
direction of increasing the jurisdiction over the criminal cases for Courts at the lowest
level in the adjudicative system, namely the Courts at the district level, aiming at the
argued target as being a solution for the Courts at the district level becoming at Courts
specializes in hearing the first instance cases, the Courts at the provincial level mainly
hear the appellate cases, and the Supreme People’s Court bear the main responsibility of
hearing the cassasion and reviewing the adjudicative experiences, giving the guidelines
for the adjudicative activities. This ideology aims at combining the organization system
of the Court system either under the administrative areas: district — province — whole
country, and under the criminal proceedings orders: the first instance trial — the appellate
trials — cassasional trial, at the same time targets at reducing the number of cases being
heard at the appellate courts of the Supreme People’s Court.

The ideology on increasing the jurisdiction over the criminal cases has been
founded and implemented for nearly half century. In the 60s of the twentieth century, the
Courts at the district level have the jurisdiction of hearing the criminal cases with the

sentence up to 2 years in imprisonment, then increased up to 5 years in imprisonment,
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and when the first CPC 1988 enacted, this jurisdiction was up to 7 years in imprisonment.

Hence, this process has been carried out for 30 — 40 years.

Article 170 of CPC 2003 provides the People’s Courts at the district level shall
hear the less serious, serious, and very serious cases. Hence, according to this provision,
the Courts at the district level may hear and decide on the criminal cases with the
imprisonment sentence of up to 15 years, it doubles the provided level currently (7 years),
except for some offences such as the offence of infringing the national security, breaking
the peace, against the mankind, war crimes and some other crimes. This has been a
biggest change on the redefining the jurisdiction over the criminal cases of the court
system since 1945, it results in a transfer of criminal cases handled at the provincial level
into the district level; even it can be said that this is a change in thinking on organization
and handling with the crimes which has been rather stable so far in Vietnam. Under this
new regulation, about 70% of punishment blankets of the Penal Code 1999 belongs to the
jurisdiction of the Courts at the district level. According to the Resolution 24 dated on
26™ November 2003 of the National Assembly, the CPC 2003 takes effect from 1% July
2004, in respect to the Courts, which meet all criteria may implement the new jurisdiction
immediately; in respect to the courts, which has not met these criteria, could only hearing
the serious and less serious crimes, with the maximum penalty of up to 7 years in
imprisonment. However, the latest time for implementing the new jurisdiction for all
courts at the district level of Vietnam is fixed on 1 July 2009. This provision open a
particular period of time of the Vietnamese criminal proceedings, that means within 5
years (from 2004 — 2009), the jurisdictions of the Court at the district level shall apply
different provisions on jurisdiction, with many different methodologies for activities in

criminal proceedings from the investigation, prosecution till adjudication.

The increase the jurisdiction for the Courts at the district level leads to the
corresponding increase of jurisdiction for the investigating and the procuracy at the same
level. The CPC 2003 newly provides the jurisdiction on investigation: the investigating
bodies shall conduct the investigation of the criminal cases belonging to the jurisdiction
of courts at the corresponding level. Accordingly, since 1% July 2004 there are some

investigating bodies at the district level having the jurisdiction to conduct the
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investigation on the less serious, serious and very serious crimes. The criminal
investigation shall, therefore, mainly be conducted at the district areas. The jurisdiction
of the procuracy to extend the time limit on investigation and time limit on the detention
will also be extended. In respect of the serious crime, the procuracy at the district level
has the jurisdiction to extend the time limit on investigation for the second time, in
respect of very serious crimes the procuracy has the jurisdiction to extend the time limit
on investigation for the first time. The increase the jurisdiction for the judicial bodies at
the district level, allowing them to handle the very serious crime, is also meaningful with
regard of shortening the timing of criminal proceedings on investigation, the prosecution,
the adjudication to this kind of crimes. Due to the redefining on the adjudicative
jurisdiction in the direction that the hearing of the first instance trial taking place mainly
at the district level, it raises the big issue on consolidating and promoting the judicial
bodies from the investigating bodies, the procuracy, and the courts at the district level,
both in term of enhancing the capacity, moral quality and the facilities for the

professional activities at this level.

The procuracy’s functions is provided clearly in the CPC 2003, particularly the
clear definition on the positions of the two procuracy functions, which has been stated in
the Constitution 1992 and the Law on organization of the people’s procuracy. Before
2003, there was times that the function of prosecution and the function of judicial
supervision was considered as the only one methodology to exercise the function of
supervision. Article 23 of the CPC 2003 provides: the procuracy exercises the right to
prosecution in criminal proceedings, decide on the prosecution to the persons committed
crimes to the courts and the function of supervision of the law observance in criminal
proceedings take the responsibility to discover the law violations of the bodies, persons
conducting criminal proceedings and persons participating in criminal proceedings.
These two functions of the procuracy are appeared in both the investigating and the
adjudicative stage. Article 112 provides the tasks, powers of the procuracy when
exercising the right to prosecution in the investigating stage; Article 113 provides the
powers of the procuracy when supervising the investigation. This provision aims at
ensuring that procurators exercise both these functions in criminal proceedings. The

importance of the renovation in the CPC 2003 is that the procuracy must exercise well in
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the function of prosecution- the first basic function of the procuracy. The provisions of
the CPC 2003 have clearly illustrated this trend.

The responsibilities of co-operation of bodies conducting criminal proceedings
with the role of State bodies, the organization, the citizen in the struggle of prevention
and combating against criminals has been provided in the CPC 2003 under the new spirit.
The previous CPC provide that the bodies conducting criminal proceedings keep the
active role. With regard to the Stage bodies, Article 26 of the CPC 2003, which reverses
this old order, that State bodies is above the bodies conduction criminal proceedings in
such that Article, to emphasize the active roles and responsibilities of State bodies in
cooperate with bodies conducting criminal proceedings and clearly state these tasks of

the State bodies as follows:
- Must apply the methods for preventing and combating against crimes;

- Must cooperate with the Courts, the procuracy and the investigating bodies in

preventing and combating against crimes;

- The State bodies must regularly check and inspect assigned implementations, tasks and
functions, timely discovery the law violations to handle and inform without delay to the
procuracy, the investigating bodies all the criminal acts in their owned bodies and their

field of managements;

- Having the rights to make petition and send the relevant documents to the investigating
bodies, procuracy to consider, to institute the criminal cases against the criminals;

- The Heads of the State bodies must bear the liability for not inform the criminal acts in

their bodies or the field of managements to the procuracy and the investigating bodies;

- The State bodies must take the responsibility to implement the requests and create
favorable conditions for working activities of the bodies conducting criminal proceedings,

the person conducting criminal proceedings;

- Strictly forbidden all the act of causing obstructions for the bodies conduction criminal

proceedings and persons conducting criminal proceedings;
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- The inspection agencies take the responsibility to cooperate with the investigating body,

the procuracy, the Court in discovering and handling the crimes vv...

Therefore, the new ideology of the CPC 2003 is to give prominence to the
responsibility of the State bodies, particularly with regard to the State administrative
management bodies in discovering, informing the criminal acts; and to do so, these
bodies must strengthen the check and inspection activities. The ideology of taking the
crimes prevention is the most important tasks of the State bodies is clearly stated in these
provisions, and at the same time, it also appear the view point of the struggle of
preventing and combating against crimes that this task does not belong only to the

judicial bodies.

IV. The Criminal Procedure Code is the Code presenting the viewpoint on

international cooperation in criminal proceedings in the context Vietham implement

the policy of openness and international integration

The CPC 2003 has a separate part on international cooperation. This is a new part,
which has not provided in the previous Code, in order to adapt well with the requirements
of the struggle of prevention and combating against crimes in the context of international
trades and exchanges of Vietnam to the rest of the world are developed constantly. There
will be the case that the foreigners committed crimes in Vietnam, or the cross-nation
mafia breaking into Vietnam to commit crimes, or there is the case that the increasing
amount of the Vietnamese goes to overseas to work, and to do business, so the possibility

of these person committing crimes overseas will be increased.

Article 3 provides three basic principles for international cooperation in criminal

proceedings.

- The first principle: The international cooperation must be based on the principle of
respecting the independence, sovereignty, territorial integrity, non-interference into
internal affair of each other, equality and mutual benefits, in accordance with the
Constitution of the Socialist Republic of Vietnam and the basic principles of the

international laws;
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- The second principle: must be implemented in accordance with the international treaties

that Vietnam has signed or acceded and the regulations of the Vietnamese laws;

- The third principle: in case Vietnam has not signed or acceded to the international
treaties, it may be implemented under the principle of reciprocity, but it is must not be

contrary to the laws of Vietnam, international laws and customaries.

According to these three principles, the CPC 2003 contains provisions on
implementation or refusal of implementing the requests for mutual judicial assistance.
Article 392 provides for the circumstances of refuse to the requests for mutual judicial
assistance when the request on judicial assistance is not suitable with the treaties, which
Vietnam has signed or acceded; or the implementation of the request for mutual judicial
assistance may infringing to the sovereignty, national security or other important interests

of Vietnam.

The extradition or refusal to extradition is provided by the CPC 2003 in Article
343 and 344. In respect of the extradition for criminal prosecution or for execution, the
competent judicial bodies of Viethnam may request the corresponding bodies of foreign
countries to extradite a person, who conduct a criminal act or is criminally convicted by a
legal judgment, for Vietnam to criminally prosecute or execute the judgment in Vietnam.
Similarly, the judicial bodies of Vietnam could only implement the extradition to the
foreign person, who has committed criminal acts or criminally convicted by a enforceable
judgment while this person is in the Vietnamese territory, for the country making request,
in order to conduct the criminal prosecution or to execute the judgment in their territory.

The CPC provide 4 situation for refusing the extradition as follows:
- The sought person for extradition is citizen of the Socialist Republic of Vietnam;

- Under the law provisions of Vietnam, the person requested for extradition is not able to
be criminally prosecuted or executed the sentence, for the reason of the running out the

statute of limitation or other reasons;
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- The sought person for extradition to criminally prosecution has been convicted by the
Vietnamese court by a enforceable judgment on the criminal acts stated in the request for

extradition, or the cases has been terminated under the law provisions of Vietnam;

- The sought person for extradition is possibly prosecuted in country requesting the
extradition for the reason of discrimination on the race, religion, nationality, ethnicity,

social status or the political view points.

Besides, the CPC 2003 provides for two cases that the extradition may be refused,
namely, the act of the person requested for extradition is not a criminal under the
Vietnamese laws, or that person is being criminally prosecuted in Vietnam for the acts,

which has been stated in the request for extradition.

The transfer of the case dossier, material evidence is provided to apply in a
specific circumstance (Article 346). In case the foreigner committed crimes in the
Vietnamese territory, but he/she has left for foreign countries, and it is impossible to
conduct criminal proceedings, the bodies handling the cases shall transfer the case
dossier to the Supreme People’s Procuracy for transferring that document to the
corresponding body in foreign country, with possible material evidences of the case
attached. The delivery or receiving of the case dossier are made in compliance to the
treaties provisions that Vietnam has signed or acceded or Vietnamese law provisions.
With regard to the transfer of objects, money relevant to the case, to outside Vietnamese
territory alone, shall be implemented according to the Vietnamese law provisions (Article
346).

The new provision of the CPC 2003 on international cooperation in criminal
proceedings has laid the foundation for the cooperation among the judicial agencies of
Vietnam with corresponding partners of foreign countries, to contribute more
significantly in organizing of the struggle to prevent and combat against crimes, in the
circumstances of the many urgent matters occurred currently, which go along with the

process of openness and expanding the regional cooperation and globalization./.
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