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2
(good governance)
(good government)

(the rule of law)
(human rights) (democracy)
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2

1960 -
1970 Basic Human Needs
1970 1980

1990

(good government)

(good governance)
(quasi-state)

(the reception of law)

(political purposes)
(requirements of
economic development)

(the jurisprudential point of
view) (the
scientific value)
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(ius gentium) (ius
civile)

(war of advice)
(institutional competition)

(The Financial Times, 21 Dec 1992)
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500 1990 10 1991 8
19 12 25 1992
1

WB
USAID

Credit Suisse First
Boston

LSE BKH

(Wall Street Journal, 3 Apr 1995)

CF CG

(he who writes
the laws gets the business)
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(Rafael La Porta, Florencio Lopez-de-Silanes,
Andrei Shleifer and Robert Vishny, “The Quality of
Government,” JLEO, v. 15, 1999)

(good governance)

(WB, Governance and
Development, 1992; WB, Governance, 1994)

(good government)
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good government
(strong
(legal)
(benign
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(Douglass C. North, Institutions,
Institutional Change and Economic Performance,
Cambridge University Press, 1990, pp. 58-59/

1994 78 80
)
(a) (formal definition)
(conformity)
(b) (substantive definition)
(justice)
(fairness) (freedom) (equality)

(the rule of good law)
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(c) (functional definition)

(@) (the rule-book
conception) (b’) (the
rights conception)

(a”) (thin theory) (b”) (thick
theory)

(d)

(formalization)
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Susan Rose-Ackerman, “Establishing the Rule of
Law,” in Robert |. Rotberg (ed.), When States Fail:
Causes and Consequences, Princeton University
Press, 2004, p. 191

(flexibility)
(arbitrariness)
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2000 9 13

2000 8
12
2005 134
2006
(A/RES/61/39)
6
2007
(Rule of Law
Coordination and Resource Group) 2007

(Rule of Law Assistance Unit) 2007
2008
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Asha-Rose Migiro
(a)
(b)
(c)
(d)

(Guidance Note of the Secretary-General:
United Nations Approach to Rule of Law
Assistance, 14 April 2008)

2009 2011
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2008 3 12
64

(dispute resolution)

(conflict resolution)
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NGO
IBA, ABA WJP, HiiL

(the rule of law index)
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(the world community)

2
(multidimensional)

(transnational law) (Judge P.

Jessup) (world law) (G. Clark and
Professor L. Sohn) (universal law) (Dr.
W. Jenks) (global law)

(world law, droit mondial,
Weltrecht)
(common national laws)

3
(the juridical common
denominator)—— (natural law)

(Kotaro Tanaka,
“Some Observations on Peace, Law, and Human
Rights,” in: Wolfgang Friedmann et al. (ed.),
Transnational Law in a Changing Society: Essays
in Honor of Phillip C. Jessup, Columbia

University Press, 1972, pp. 243-244)
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(world law)

(world peace)

(the relevance of the rule
of law) (Tanaka, op. cit. p. 242)

(global community)

(global governance)
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(jus gentium, law of nations)
(international law)

(jus gentium) (Jeremy
Bentham) (inter-national law)

(world law)
(transnational law) (universal law)
(global law) (law of
peoples)
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(world law)

(universality)

(Harold J. Berman, “World Law,” Fordam
International Law Journal, vol. 18, 1994/5, pp.
1617-1622)

(the rule of law ubiquitous
world)

(legalization, juridification)
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(idealism)

P e e e RIS S e RS SRR S e e RS IS e R RS e g

ICD NEWS 39 2009.6 205



D it o o o8 o o N 2 o o o o o B i B o et o o o o o O o o o 2 o o o S et o o N o o o o o o o o o o o o S et o Y o o o g

(realism)

(the jurisprudential point of
view) (the scientific
value)
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(criminal and civil
offences)
(rights to personhood and property)

ZaN BT Be B (i

Rose-Ackerman, op. cit., p. 2009.
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rule-based rule of law project)

(the rule of law
construction rules)
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AAEDEBEXE—IERDENTNEHD :
BWEIEE X DD & BB B0

1. IXC®IZ
1980
2 1990
(good governance) 2000
(the rule of law)
(good government)
2. HEEEIEE RS STR
1980
1 2
1960

1970

matsuo@Is.keio.ac.jp
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1970 1980

1990

(good government)

(good governance)

(quasi-state)

2 (the

reception of law) 1

(political purposes)

(requirements of economic development)

(the jurisprudential point of view) (the scientific
value) (ideas)
1
18 (natural law theory)
3 1
(us civile) (lus

1 Paul Vinogradoff, Koman Law in Medieval Europe, 3v4 ed, with preface by F. DE
Zulueta, Oxford University Press, 1961, pp. 143-144.
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gentium)

(deliberate) (artificial)

(political)

3. HIERMBS L BREIERS
1980
20

1990

P e e e RIS S e RS SRR S e e RS IS e R RS e g

ICD NEWS 39 2009.6 211



D it o o o8 o o N 2 o o o o o B i B o et o o o o o O o o o 2 o o o S et o o N o o o o o o o o o o o o S et o Y o o o g

1991 12 25 1992 1

(war of advice)
2 500 1990
10 1991 8 19
(path dependence)

(the New Institutional Economics)

(institutional competition)

(The Financial Times, 21 Dec 1992)

(USAID)
Credit Suisse First Boston
Goldman Sachs
LSE

3 9 -
(Wall Street Journal, 3 Apr 1995)

1993 1995 40
5 80 56.8 EU

(Rolf Knieper)
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(he who writes the laws gets the business)

4

(1992-1997 ) USAID 5,700
1997

1,400
(Wall

Street Journal, 5 Feb 1999)
5 Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer and Robert Vishny,
“The Quality of Government,” Journal of Law, Economics, and Organization, vol. 15,
1999, pp. 222-279.
6 Henrik Schmiegelow, “Why Legal Transformation Assistance from Germany and
Japan,” Journal of Japanese Law, Vol. 11, 2006, pp. 1 ff.
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4. £FEESE L TORWEIEEEDTE O EFHA
(1) BWkis

(good governance)

8

(good government)

9 NGO
10
(state)
(government)
7 GTZ
2001 1
USAID
GTZ 70
2003 6 2002 10 2002
6

Rolf Knieper, Legal

Co-operation’ Universality and Context,
http://www.cis-legal-reform.org/publication/articles-reports/judicial-co-operation-unive

rsality-context.en.html, B. I. 2.
8 World Bank, Governance and Development, 1992; id., Governance, 1994.

9

(1) 7 2 1999 94-96
S 21

1999 83-84

10 -
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11

(2) RBVBINORNEN D L = LIEDXE

(i) BVWERLZONEHY LU= (good
government)
12
1 (governance without government)
)] 623 2006
61-62
12 (15) 636 2007 74-78
(21) 642 2008 60-64
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13 (the fundamental dilemma of economic

development)

(constitutional forms) 17

14

(i) BOBFFOY L~ DHELIEDODTRE~DEE

(the rule of law)

15 (a) (formal definition)——
(conformity)
— (substantive definition)—
(ustice) (fairness) (freedom)

(equality)

13 Douglass C. North, Institutions, Institutional Change and Economic Performance,
Cambridge University Press, 1990, pp. 58, 59 (
1994 78 80 ).
14 North, op. cit. (n. 13), pp. 59-60 ( 80-81 ).
15

56 5=6 2005 111-118
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(the good legal system)

(the rule of good law)
— (@

(functional definition)——

(the rule of man)

(a) (b) (@) (the rule-book
conception)——
®) (the rights conception)——
_ 16
(a) (b)
@) (thin theory) (b”) (thick
theory) 17

(@

16 Ronald Dworkin, A Matter of Principle, Harvard University Press, 1985, pp. 11-14.
17 Randall Peerenboom, “Varieties of Rule of Law,” in: Randall Peerenboom (ed.), Asian
Discourses of Rule of Law, Routledge Curzon, 2004, pp. 13-38.

P e e e RIS S e RS SRR S e e RS IS e R RS e g

ICD NEWS 39 2009.6 217



D it o o o8 o o N 2 o o o o o B i B o et o o o o o O o o o 2 o o o S et o o N o o o o o o o o o o o o S et o Y o o o g

(formalization)

18

(i) HEOIFOEEME L RS

(arbitrary)
(flexible)

19

18 Susan Rose-Ackerman, “Establishing the Rule of Law,” in Robert I. Rotberg (ed.),
When States Fail' Causes and Consequences, Princeton University Press, 2004, p. 191.
19 15 130-133
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(3) =AFLNDEOKE & EOTEOLZKRTL
(1) EEHEs0Bm

2000

2000
8 12
(S/2004/616; A/60/224-S/2005/525; S/2005/533 ) 2005

(A/RES/60/1)
134

2006

(A/RES/61/39)
6
6
2007 10
8 9
(Rule of Law Coordination and Resource Group: RLCRG)

2007 (Rule of

Law Assistant Unit: RLAU) 2007 RLCRG
2008
3 12 2008 6 20

20
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Asha-Rose Migiro

(a) (b)
(c) (D

RLCRG

(Guidance Note of the Secretary-General: United Nations Approach to Rule of Law

Assistance, 14 April 2008) 2009 2011
21
2008
3 12
64
(dispute
resolution) (conflict resolution)
(i) EBE NGO Zn8ha (IBA) (ABA)
(WJP) (IDLO)
(HiiL) NGO (intergovernmental
12 2009
21 2008 10 13 (GA/L/3326)
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organization)

(the rule of law index)

(i) EOZE D NVTF L-uibd b ERT{E~
1

(4) HIBFRESEIE L EO R R F AR OEBE
1
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(the world community) (the

world economy)

(the legal structure of the world community)

2 (multidimensional) _
(transnational law) (Judge P. Jessup) (world law) (G. Clark and Professor L.
Sohn) (universal law) (Dr. W. Jenks) (global law)

(world law, droit mondial, Weltrecht)

(common national laws)

3
(the juridical common denominator)
(natural law) —
22
(multidimensional) (world law)
(transnational law) (universal law) (global
law)

(world

peace)

22 Kotaro Tanaka, “Some Observations on Peace, Law, and Human Rights,” in:
Wolfgang Friedmann et al. (ed.), Transnational Law in a Changing Society: Essays in
Honor of Phillip C. Jessup, Columbia University Press, 1972, pp. 243-244.
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(the relevance of the rule of law) 23

(global
community)
(global governance)
(the world law) 24
(us gentium, law of nations) (international
law)
(inter-national law)
(international law) 25
NGO
(transnational law) (world law)
(global law) (law of peoples) (universal law)

23 Tanaka, op. cit. (n. 22), p. 242.

24 Harold J. Berman, “World Law,” Fordam International Law Journal, vol. 18, 1994/5,
pp. 1617-1622.

25 Jeremy Bentham (J. H. Burns and H. L. A. Hart (eds.)), An Introduction to the
Principles of Morals and Legisiation, Methuen, 1970, pp. 293-296.
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(transnational law)

(universality)

26

(the rule of law ubiquitous world)

26 Berman, op. cit. (n. 24), pp. 1620-1621.
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(legalization, juridification)2?

(omnipresent)

27

67 2007
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5. BEHEZEBBOEE~RIT T—0FT IR L T—

(1) EREZEERIEOLEE

NGO

ICTY ICTR ICC 28

29

(2) BLEBXEBKICEBITZ 2 2>0ER
(strategy) 2

30

28

33 2008 41-59
29
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(the jurisprudential point of view)

(the scientific value)

(sequencing)

(criminal and civil offences)

(rights to personhood and property)
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31

(the rule-based rule of law project)

(the rule of law construction rules)

1

31 Rose-Ackerman, op. cit. (n. 18), p. 209.
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