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Policy Issues

o The majority shareholder usually pays a premium
for the majority stake.

o The majority should generally be allowed to run
the company.

o No one will want to be a minority shareholder if
there is no protection.

o Too much protection will result in potential for
“greenmail” by an unscrupulous minority.

o We should not allow people to get out of a bad
deal just because it has gone bad.
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The Rule in Foss v Harbottle

o Only a company can bring an action to remedy
an injury done to it.

o Individual shareholders cannot do so because
only the company is the “proper plaintiff”.

o To allow otherwise would either result in double
recovery or an exclusion of the company’s claim
in favour of the aggrieved shareholder (perhaps
at the expense of other shareholders?)

o Exception: “Justice of the case”?
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The Principle in Johnson v Gore Wood

o Can a shareholder take action against the directors of a
company for the diminution of his shares?

o Lord Bingham re-affirmed 3 rules of law.

1. Where a compan suffers loss caused by a breach of duty
Iowed to it, only the company may sue in respect of that
0ss.

2. A shareholder cannot sue in that ca?laaty to make good a
diminution in the value of the shareholder's shareholding
where that merely reflects the loss suffered by the
company.

3. However, where a company suffers loss but has no cause of
action to sue to recover that loss, the shareholder in the
company may sue in respect of it - if the shareholder has a
cause of action to do so - even though the loss is a
diminution in the value of the shareholding.
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Separate Legal Entities

o Where a company suffers loss caused by a
breach of duty to it

o and a shareholder suffers a loss separate
and distinct from that suffered by the
company caused by breach of a duty
independently owed to the shareholder,

O each may sue to recover the loss caused
to it by breach of the duty owed to it but
neither may recover loss caused to the
otﬂer by breach of the duty owed to that
other.

o Each can only claim for his or its losses.
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To whom do directors owe their duties to?

o Generally to the company and not the members either collectively
or individually.

o Percival v Wright [1902] 2 Ch 421

o Facts - Shareholders of a small company approached the directors
of the company, requesting the directors to purchase their shares.
In fact, the directors, but not the shareholders, were in possession
of price sensitive information, namely that there was an offer for
the company’s business.

o Held - That the directors owed no duty to the shareholders to
disclose the information to the shareholders, even though the
price being offered for the undertaking represented much more
per share than the directors’ purchase price for the shares.

o The complainant former shareholders could not, therefore, have
the sale of the shares to the directors set aside.

o A wide principle was enunciated: that directors owe their fiduciary
duties to the company only.
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Special Situations

o But in certain exceptional situations,
the directors may come into a special
relationship with a person other than
their company thus creating a duty
for the directors to that other person
in addition to their duties to their
company.
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Tai Kimr San v Lam Cher Kia

o Facts almost the same as Coleman v Myers.

o Held: A special relationship could arise but in
this case,

1. the plaintiffs were active directors and did not
suffer a lack of information and

2. they volunteered to sell the shares without the
persuasion of the defendant.

o A situation specific approach must be taken to
determine if a special fiduciary relationship
arose.

o It did not arise in this case.

Tai Kim San % Lim Cher Kia
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Prudential Assurance v Newman

o Can a shareholder therefore bring an action on behalf of the
company?

o Facts: Prudential had a minority stake in Newman a publicly
listed company. Prudential alleged that two directors of
Newman defrauded Newman.

o CA Held: Where fraud had been practiced on a company it
was a company that prima facie should bring the action
UNLESS the Board was under the control of the fraudsters.
Thé_s should be determined before allowing the derivative
action.

o Obiter: The “justice of the case” exception is not a practical
test as it is too vague and uncertain. Instead, the “fraud on
the minority” should be the preferred exception.

O ﬁpplied in the Malaysian case of Tan Guan Eng v Ng Kweng
ee.

Prudential Assurance X} Newman
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Fraud on the Minority

m]

m]

O

Fraud includes equitable wrongs such as breach
of duty or abuse of power to obtain a benefit.

This benefit was obtained at the expense of the
company.

The controllers of the company used their
powers to prevent an action being brought
against them by the company.

Costs? Generally borne by the plaintiff
shareholder but the court may in its equitable
discretion order interim payment and
indemnification.
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Singapore’s Position

o An aggrieved shareholder can bring an action under s 216
alleging oppression. If proven, the court has the discretion
to amongst other remedies also grant leave for a derivative
action.

o In addition, shareholders of NON-LISTED companies may
rely upon the non-discretionary option of s 216A to apply
for a derivative action directly.

o Thus, in Singapore the only lacunae that may need to be
filled by the common law (fraud on the minority) is where
there is insufficient facts for an oppression action but there
has been an unaddressed wrong perpetuated on a LISTED
company. This is very unlikely.
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Litigation Flowchart
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Section 216 Oppression

o A member or a holder of a debenture of a company
may apply to the court for an order on the ground that he
is:

m Oppressed

m Has his interest disregarded

m Unfairly discriminated against; or

m Prejudiced

m By some act of the company.

o This is commonly referred to as the oppression remedy
since generally the courts have used this term without
distinguishing any of the four disjunctive grounds.

o Basically, the purpose is to allow a member a personal
remedy when the affairs of a company are conducted in a
way which offends the standards of commercial fairness
and requires the intervention of the courts.

552165128 1F % Oppression
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But what 1s Oppression?

o In Re Kong Thai Sawmills (1978), a PC appeal from
Malaysia, Lord Wilberforce stated that it involves

“a visible departure from the standards of fair

dealing and a violation of the conditions of fair play
on which every shareholder who entrusts his money
to a company is entitled to rely.”

o However, what is this standard of fair play? Does a judge
substitute his own conception of fairness?

o It seems from the cases that the courts revert to see
whether the shareholder got what he initially bargained for.
The initial bargain leads to legitimate expectations that
his rights will be protected.

o This approach which draws from contract law is what
termed the "contractarian" approach.
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Unfairness — the English Position s.459
UK Companies Act 1985

O S.459 is similar to our s.216 except it uses the
words “unfairly prejudicial” without the word
oppression.

o In O'Neill v Phillips L1999] 1WLR 1092, Lord
Hoffman explained how unfairness can be
constituted by a breach of he had described as a
legitimate expectation arising from a particular
relationship between parties who are members of
the same comFany, for instance, an expectation
that each would participate in the management
of the company.

o However, in that case he seemed to suggest that
it really is about equitable considerations.
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No fault divorce?

o Lord Hoffman approved of the UK Law Commission report
on Shareholder Remedies, which considered whether to
recommend the introduction of a statutory remedy 'in
situations where there is no fault,' so that members of a
quasi-partnership could exit at will.

o They said, at page 39 paragraph 3.66:

'In our view there are strong economic arguments
against allowing shareholders to exit at will. Also, as
a matter of principle, such a right would
fundamentally contravene the sanctity of the
contract binding the members and the company
which we considered should guide our approach to
shareholder remedies.’
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In what Commercial Contexts can you

plead Oppression?

o Any sort of understanding whether informal based on the
relationship at time of the entry of the aggrieved
shareholder or whether more formal by way of an implied
aﬁreement based on the articles of association or
shareholders agreement.

o If it is clearly expressed in an agreement, obviously the
shareholder can sue on contractual grounds to have that
clause applied, so s.216 mainly aBp ies to situations when
the understanding or agreement breached is one which is
not expressly provided for.

o Usually the courts are more sympathetic to shareholders of
private companies that are more like quasi-
partnerships than shareholders of Iar(I;e puincIY listed
companies who can sell their shares (albeit at a loss).
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Kitnasamy v Nagatheran

o Facts: Kitna and Nagan were
old friends. Siva was Nagan’s
“Uncle”. Kitna was
experienced in track laying
works.

o It was agreed that in
exchange for Kitna joining
them so as to win the MRT
contract, Siva would transfer
33,333 shares to Kitna and
appoint him a director of JASP.

o They won the contract but
while Kitna was appointed
director, the shares were not
formally transferred.

o A written agreement was
finalised amongst the 3 of
them regarding the project.
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Kitnasamy (things go bad...)

o Some upfront payments were made to the
company and Nagan wanted to withdraw the
money because he needed funds.

o Kitna was concerned because he was worried that
he would have to pay the foreign worker bonds if
the company did not have money and tried to
prevent Nagan from doing so.

o Nagan and Siva then sought to remove him from
the Board.

o Kitna filed an oppression action under s 216.

Kitnasamy ({R{L23EAL. )
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Kitnasamy (cont’d)

m]

CA Held:

It is possible for a non-registered shareholder to petition for
a s 216 action because in this case, the defendants were
estopped from denying his right to be a member.

The agreement stated that all parties must unanimously
agree in writing for decisions concerning the project.
This implied in the context of the company that the
appellant had an expectation of being involved in the
management of the company.

An injunction would be granted to restrain them from
removing Kitna as a director.

NB: O’Neill was not cited as this was decided at around the
same time but Teo Choon Mong was followed as there was
a written agreement.

Kitnasamy (¢ &)
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What sorts of Unfairness?

o Some possible indicators are:

exclusion from management,

excessive remuneration,

no or inadequate dividends,

diversion of company's assets or opportunities,

improper purposes,

loss of substratum and

oppressive mismanagement.

o None of these are conclusive nor are they exhaustive.

o Commercial unfairness is really more like painting a
sympathetic picture to the judge to show that on
commercial grounds the actions by the controllers of
the company are unfair.
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The Judge’s Perspective

o The courts generally have a reluctance to assume to act as
a supervisory board over decisions which the management
of a company honestly arrive at.

o However, s.216 allows that court to take an objective view
of management action and may require the court in certain
situations of honest but egregious mismanagement to
intervene.

o Nonetheless, the courts perhaps fearing to substitute their
own discretion for that of businessmen, have generally only
intervened when such alleged mismanagement was also
self-serving to the managers.
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Who can bring the Action?

o Members and Debenture Holders

o Shareholders if the others are estopped from
denying that they are members (Kithasamy)

o Need not be minority members if the majority are
not in control of the board or the company.

o In the Malaysian case Kumagai Gumi v Zenecon-
Kumagai Sdn Bhd, the court held that relief is
available to majority shareholders who are not in
control of the company and who are unable to
control the board such as those that may have
given up control by a shareholder’s agreement.

A Z el T D DOIXGED> ?

0 BREBLVEESE

O BRETHNELSMDEEICKSDERNEZELONDIDES,
Z DR E (Kitnasamy ¥ iR)

O ZEBEELVRBREFLEESHOZETIZHTFNIL., D
BRETLELTHELY,

o YL—7 0% Kumagai Gumi Xt Zenecon—Kumagai Sdn
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Clean Hands?

o He who comes to equity must come with
clean hands.

O Since we are dealing with commercial
fairness, it would be assumed that lack of
clean hands would prevent a claim in
s.216 for example if the court considered
that the action was brought with the
ulterior motive of “greenmail”.

TNV =2 IN A THHN?

O #HEELDHEERDDEFILD)—2 NV XTRIT
NIXEESEN,

O BEMNLGAEICRYBATHNSDTHS ML, HlZ
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Groups of Companies

0 Where s.216 action is taken out wrt a
holding company, the management of the
other companies in the group can be
taken into account regardless of the
separate legal entity since the holding
companies main business and assets are
tied up inextricably with the subsidiaries.

o Kumagai Gumi v Zenecon
o Low Peng Boon v Low Janie

BT L—F

0 F2165 DRBMFHRSALICEL TRESN =15
B, HZTIWV—TICERT HOEHA, REDE
BERTH-TH, FHREHDERLLEBEXZLLUVE
ElL,. FEHEFERADICEELTHDDT, £
DIEEEERBLTEKLY,

o Kumagai Gumi xf Zenecon

o Low Peng Boon %t Low Janie
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Past Conduct?

o s.216(b) covers past conduct.

o In Re Kong Thai Sawmill, Lord Wilberforce did
say that wrongs which had been remedied may
be taken into account as they may show a
tendency or propensity by the majority to
disregard the interest of the minority.

o However, it is unlikely that the courts will find
oppression for a one off wrong which has already
been remedied because it would seem less urgent
to protect the minority in that case.

WEDIT A ?

O F£216E0)IXBEEDITEIZHLERANH S,

O Kong Thai SawmillZE 4128 ULV T, WilberforcelBl &,
BECAESNI=-FAENEBEINDZELHYSHE
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Costs?

o Generally, the costs of a s.216 action is one
borne by the plaintiff shareholder unless he is
asking for a derivative action as a remedy.

o If so, then the court may grant an indemnity for
the derivative action which is brought on behalf
of the company.

o Further, since this is an action by the minority
against the majority, the English courts have
made it clear that if the majority were to use the
company's money for legal fees, this would be
tantamount to misfeasance on their part.

#H 2

O —fREGIC, B216KICIRDERDNERIL. REHREINEET
B, L. B ERRRADICKDIMFERODIGEX. ZD
BY TIXARLY,
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Oppression Remedies

o 216.

(2) If on such application the Court is of the opinion that either of such

grounds is established the Court may, with a view to bringing to an

end or remedying the matters complained of, make such order as it

thinks fit and, without prejudice to the generality of the foregoing,

the order may —

(a) direct or prohibit any act or cancel or vary any transaction or

resolution;

(b) regulate the conduct of the affairs of the company in future;

(c) authorise civil proceedings to be brought in the name of or on behalf
of the company by such person or persons and on such terms as the
Court may direct;

(d) Brovide for the purchase of the shares or debentures of the company
th

y other members or holders of debentures of the company or by
e company itself;

(e) in the case of a purchase of shares by the company provide for a
reduction accordingly of the company’s capital; or

(f) provide that the company be wound up.

Oppression DR

o H216%

(2) BILIZDE, BHFH. WTOERERICHLERLAHLILEDERTH

NIE, HFFTE, BLIITON-EXZRFESEIFIXABTTH LT

[CAN, BHFAHNRUEEZDMRELT EMNTE, £z, BIEEO—E%ZE

BESTELL MDD MFICKYLUTERLDENTES,

(@) WHERTAEZEHTELEELET S, =X, WHESEREIHLLIER
BELMUEL. BKIEEETD

(b) FHRIZBITHLUZEHDEHRDERERH TS

(c) BEIFAMLAIETIEESICHL., HHFHAMLIEHEICKY., S
T_irg?ga‘sb\r, FrITEEZEHERRLT. REFHREBITTHHERE

(d) &AZSHOMOM¥RELLLIHEESE. TEHAZIMEASITLS. BFit
D¥RXFELITEBBEOBAIZOVTHETS
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Derivative Action

o (c) authorise civil proceedings to be brought in the name of or on
behalf of the company by such person or persons and on such
terms as the Court may direct;

o This is particularly relevant when the oppression is premised on
the diversion of the company’s assets and opportunities. In
addition to any other order, a derivative action enables the
company to recover any damages or profits made by the
oppressor qua director for a breach of directors’ duties.

o However, the court may order like in Kumagai Gumi, the
oppressor to personally remedy the breach of director’s duties.

o Nonetheless, if there is insufficient evidence at the time of the
s.216 action, this order allows the plaintiff to unearth evidence
through a lawsuit.

o This is also a useful remedy where the order to purchase the
shares of one minority shareholder may be unfair to other
mi2n106rity shareholders who have yet to bring an action under
S. .

PR GRS

o (¢) [X. BHIFHLGLAEEITEHESITRL., HHFHRCIEHICKY.
LEEHOBITEWT, FEAZREHEARLT. REFHREETT
LHEREFETHELEDTHD,

O CHIX4FIZ, oppression, R DEBES LFUHESDRAZIRILT S
BEICEEENHD, OmTIZMA . BERRFRIZKY ., S+,
R ELTOMAICEDNTRZEFRUOSEN B EROEFERIC
FYELSEH-—YVDEFF (IR EEZRIRTES,

o LAL. #FHHIFFIX. Kumagai GumiDEHIFID K52, ZEEFRINDEIC
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O F2165KDFLRDEFRTHRLIIUMNZENVEETH-OTEH. COWMHIC
&Y. REIE, RAFELCTIIHERIETES,

O ChiE, Fz. —ADVEHEREDOHMRKXEEAT LM EH. F2165%ICE
DWTEHRILZIRETIDLELH MDD VIR EIZE>TRAELLYS
SIEEICERATHD,
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s. 216A Derivative Action

H216A%  IREAEKERR
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Policy Reason for s 216A

o If an oppressor has diminished or allowed the diminution of the
assets of a company, an order to wind up or for the oppressor to
buy out the shares of the plaintiff would be of little comfort since
the shares may be worth very little at that stage.

o It may therefore be necessary to restore the assets of the
company by suing the wrongdoer personally.

o However, the wrong is a wrong done to the company and
therefore the proper plaintiff rule would prevent an individual
shareholder from so suing.

o Therefore, in addition to the s 216 discretionary derivative action
remedy, the Companies Act was amended in 1993 to provide for a
clear statutory derivative action for aggrieved members.

o With the advent of s.216A, there is no longer a need to start a
representative action and argue for an exception to the rule in
Foss v Harbottle or start a s.216 oppression action and hope that
the court will award in its discretion a derivative action.

F216ARDBEUR FOHH

ZRHEBRVNDIENERHOEEZRILSE., TRV THICEETI5

5. RENREITIHADEE. T3 RBEBVLBICREDKRRK
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BHD1=8. +HHERELESHENTHAS,

O f#>T. FEZET->-EZERMICRASLISEY, RO EELZEE
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o LOL. ADBSFRERRHICHTIFRETHA=0. REGEBRIICET
HEELRACENE, BAKRENZDLSLRDFIRETELGLTH
650

O /E-T. F2165EDHEMBEE R RFRICKARFICMA ., 1993F(2R
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Unlisted Companies Only

o However, this advantage is only available to unlisted companies.
It should be noted that in Canada, this limitation does not exist.

o The main reasons given by Dr Richard Hu was that with listed
companies, the Exchange already monitors the companies and
that shareholders of listed companies may sell their shares easily
as a remedy.

o Nonetheless, it should be noted that the Exchange cannot compel
a director to pay damages to the company and thus, any financial
wrong done to a company may be difficult to remedy if the shares
are devalued such that disgruntled shareholders cannot sell their
shares except at a loss.

o It seems cIearIK that the main concern was the prevention of
greenmail by shareholders or over litigation by shareholders - yet
this has not come to pass in Canada and is unlikely that Singapore
would have seen more litigation.

o Nonetheless, the concern for business efficacy won the day.

u]

FEEGSHIZIRD

o LML, COFAITELESSHOAIZHZET S,

O WFETIEZDFIENLZNENSHITEE T RETH S,
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The Court Process

o While s.216A does simplify the process for a derivative
action, in substance, the element of “in the interest of the
company” is actually no easier to decide than “the justice of
the case exception” or the “fraud on the minority”.

o The courts at the interlocutory stage will still have to decide
El?is batsedI on the facts in the affidavits without having a full

own trial.

o s.216A(3) provides for 3 prerequisites for the action:

1. 14 days notice to the directors that a s.216A
application will be made if the directors do not act to
remedy the situation;

2. that the complainant is acting in good faith; and

3. that it appears to be prima facie in the interest of the
company that the action be brought, defended or
discontinued.

57 2 A e S

O E26AZENIMEIRRFLDTOLRZERILT S —AH. BAXEIZH
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Hengwell v Thing Chiang Ching

u]

Facts: Plaintiffs were the majority
shareholders of a JV company
which suffered a reflective loss
when the director of its subsidiary,
Quanzhou, in China
misappropriated funds.

Held: The subsidiary is the proper
plaintiff.

However, there is no action
similar to s 216A in China.

The JVC suffered a reflective loss
in the value of its Quanzhou
shares.

As there was no other way for the
JVC to recover the loss in value of
its shares in Quanzhou and
Hengwell had a prima facie case,
Hengwell could bring a derivative
action on behalf of the JVC to
recover the loss.

Quanzhou

JvC

[ Hengwell ] [ Far East ]

Hengwell %I Thing Chiang Ching
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Notice

o s.216A(4) provides for an exception to the 14 days notice period.

o However, while the procedural requirements of the notice period may be
waived by the courts, the courts require that the notice should contain
enough detail to alert and inform the directors of the derivative action so
that they can decide whether to investigate and to bring the action on
behalf of the company.

o Re Northwest Forest Products Ltd (1975)
The court stated that there must be a specific cause of action stated in the
notice but no details beyond that which is normally found on a writ of
summons was necessary.

o Thisis probablgl because a minority shareholder will find it difficult to
investigate and provide sufficient details about an action.

o Bellman and Western Approaches Ltd (1981)

The court held that a failure to specify each and every cause of action in a
notice does not invalidate the notice as a whole.
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O 3216AKMIEX. 14BRTETOEMPBIZ DN THINERELTLNS,

o UL, BAEEE WS FREIRA LB SO TRIESN DB ENHH— 7.
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o Bellman and Western Approaches Ltd (1981)
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Good Faith

o The requirement of good faith is probably a codification of the
equitable requirement of “clean hands”.

o It is a totally factual judgement by the court when deciding
whether the complainant is acting in good faith.

o However, where the action does not in any way benefit the
company, it would seem that the aim of the litigation being to
embarrass or harass the management would be in bad faith.

o Nevertheless, I‘l'ust because one of the motives may be to
embarrass or harass the management does not mean that this is
immediately bad faith if the company does benefit.

O Teo Gek Luan v Ng Ai Tiong (1999)

o J Lai noted that while the complainant had personal disputes with
the management, the action was of benefit to the company and
hence the action was not brought in bad faith
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Teo Gek Luan xf Ng Ai Tiong (1999)
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Richardson Greenshields v Kalmacoff

o Facts - Richard Greenshields was a merchant bank which had bought
shares in a company for the purpose of pursuing a derivative action. The
reason they did so was that they were the selling agent for some non-
voting preference shares sold by the company.

o While these shares were non-voting, they had a right to decide regarding
;':a_n advisory contract that the company had entered into with an advisory

irm.

o The company perhaps due to bad advice encountered financial difficulty
and when the contract was up for renewal, Richard Greenshields and the
preference ghareholders objected to the renewal and so the contract was
not renewed.

o The president and director of the company was also the president and
director of the advisory firm. He proposed along with the directors of the
company who were also directors of the advisory firm that the company
should employ all the personnel of the advisory firm directly.

o This clearly flew in the face of the express wishes of the preference
shareholders and so RG bought shares in the company so as to bring a
derivative action. The directors argued that RG was motivated by its
dlesire to gain a reputation as a shareholder champion and thus gain new
clients.

o Held - As the action raised legitimate issues and was not frivolous,
vexatious or devoid of merit, RG had met the good faith test.

Richardson Greenshields X Kalmacoff
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Agus Irawan v Toh Teck Chye

m]

m]

Facts: Company traded in wheat and was entitled to
volume rebates by the Australian Wheat Board.

Company did not get the rebates which were funneled to
several companies including a company called Gismo
Investments which the applicant and his father were
shareholders and directors.

The applicant brought a derivative action against the
defendants for breaches of their fiduciary duty to the
company.

Held: Justice Choo said that “the burden would be on the
opponent to show that the applicant did not act in good
faith; for I am entitled, am I not, to assume that every
party who comes to court with a reasonable and legitimate
claim is acting in good faith - until proven otherwise.

Agus Irawan %] Toh Teck Chye
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Agus Irawan

o Choo J went on to say:

o This requirement overlaps in no small way with the requirement
that the claim must be in the interests of the company.

o Beyond that, whether malice or vindictiveness of the applicant
ought to be taken into account must be left to the touch and feel
of the court in each individual case because, as in most
requirements of the law that repose a measure of discretion with
the court, there are bound to be matters and factors that defy any
or any precise description.

o I am not satisfied that the plaintiff came before me in good faith.

o Good faith would have required him to set out the story in full
from the beginning but he did not do so.

o [ am not persuaded that he had no idea that the Australian Wheat
Board had been giving and paying rebates through the company
Gismo Investments in which he and his father were shareholders
and directors.

o The plain statement that the bank accounts of that company were
operated by the first defendant alone is not a sufficient
explanation because it raises further questions such as how and
why that was allowed to be so.”

Agus Irawan

O ChooEHIBIXRDKSIZHTT=,

O COEH#IE, FREISHOMBISESTD TRITNIEESTNENSEHR L,
BT EET S,

O FAULIZ, BTADEBEPLRITRSEFEICANSINENEN T, BEHDE

HIZE T HEBIFTDIDGEICERONRTNITEOIEN BHIFTIC R DR EET

FEEETEEDEREEHIZEITHERFRIZ. WHELERELHRAZERLL

PNEWBECERLAFEETIDIEILETHLINOGTHS,

E. BENMERICH>TFRAOERNIZTENEDIDEEFEF/TULVELY,

F?E’J;:J:hlji HIEMDHI S+ R HIRRERAEITINETHSH., HIEZF5L

FINDT=,

O A—XFSUTINEREESH., HEBEDORBEH R EFKIHR THH1=Gismo
Investmentstt Z @B L TUR—FE S LTI - TN =2 &%, BWARSLEM =&
[EEZSNELY,

0 HCHEZSHORTOAEEE—HELTIERL TN =ERRDEDATIE+
DI TN, LI, BEZND A EETH oM eV =S5 B E /A
ELBM6THS,

oo

124



Prima Facie

Practical considerations require that the prima facie test should not be too
strict. A shareholder’s right to information is limited to the balance sheet,
profit and loss account and the annual report. Only once leave is granted
to(j)ursue a derivative action may the court grant interim orders including
orders for discovery of evidence which may help boost the case.

A balance must be struck to ensure that the minority does not interfere
with legitimate decisions by the majority.

Re Marc Jay Investments

The judge stated that he believed that it was his function to deny the
application if it appears that the action is frivolous, vexatious or bound to
be unsuccessful. Where however, the applicant is acting in good faith and
has locus standi and is not frivolous, vexatious and could reasonably
succeed, and where it is in the interest of the shareholders, then
leave should be given.

Bellman and Western Approaches echoes this by saying that “it is
sufficient at this stage that an arguable case be shownto subsist”.

In Richardson Greenshield, the court noted that before granting leave the
court should be satisfied that there is a reasonable basis for the complaint
and that the action is a legitimate or arguable one.
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Interest of the Company

o In proving that the action is in the interest of the company, the
complainant need not show that the wrongdoer is in control of the
company unlike the fraud on the minority exception.

o Under s.216A, the court has to make an independent assessment
of whether the action is in the interest of the company taking into
account all the facts of the case.

o Where a majority which is proven not to be in the control of the
wrongdoer decides not to sue, the court may take that into
account.

o However, just because the majority is controlled by the
wrongdoer does not automatically result in the conclusion that the
action is in the best interest of the company.

o The court has to take into account the legal, ethical, commercial,
promotional, public relations, fiscal and other factors into
consideration.

o Factors like the amount of damages recoverable, the available
evidence, chances of success, cost of the action, disruption of
management and any adverse effect on the company’s public
image.
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Pang Yong Hock v PKS [2004] (CA)

o Facts: Two factions of shareholder-directors had
50% control of the company each.

o Both accused each other of breaches of directors’
duties.

o Held: The prospect of two sets of directors each
suing and counter-suing in the name of the
company is inappropriate, if not farcical.

o As the company was not doing well and there
was an impasse in management, a winding up
was the more sensible and desirable solution.
(NB: A liquidator could later bring a claim against
the directors if he chose to do so).

Pang Yong Hock %J PKS [2004] (CA)
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Pang Yong Hock v PKS

o Obiter: Having established that an applicant is acting in
good faith and that a claim appears genuine, the court
must nevertheless weigh all the circumstances and decide
whether the claim ought to be pursued.

o Whether the company stands “to gain substantially in
money or in money’s worth” (ﬁer Choo JC in Agus Irawan)
relates more to the issue of whether it is in the interests of
the company to pursue the claim rather than whether the
claim is meritorious or not.

o A $100 claim may be meritorious but it may not be
expedient to commence an action for it.

o The company may have genuine commercial considerations
for not wanting to pursue certain claims. Perhaps it does
not want to damage a good, long-term, profitable
relationship. It could also be that it does not wish to
generate bad publicity for itself because of some important
negotiations which are underway.

Pang Yong Hock X PKS
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Independent Decision?

u]

Since the court will find this difficult to do, it is likely that the views of an
independent directors’ committee or shareholders’ general meeting will be
persuasive to the court.

Satisfying the court that such a committee is indeed neutral and
independent is the difficulty.

Bellman and Western Approaches (1982)

Facts:

It was argued that a resolution not to sue some directors for breach of
duty by way of conflict of interest was passed by a board of independent
directors. The independent directors had based their decision on the
reports of lawyers and accountants and concluded that the action was
disadvantageous to the company.

Held:

The independent directors were appointed to their positions by the
defendant directors and therefore not truly independent.

Nonetheless, the independence of a decision making committee is not
conclusive. Chew stag?ests that the court should look also at whether the
wrongdoer benefited from the wrong and whether if so, whether it is in the
best interest of the company regardless of the actual financial issues
alone, it may be best to pursue the action.
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Bellman and Western Approaches (1982)
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Ratification?

o Once the directors receive the notice, they may call a GM of shareholders
to ratify the breach that is the subject of the notice.

o However, the ratification of that breach does not of itself end a s.216A
application since s.216B(1) provides that such an application cannot be
stayed or dismissed by reason only that it has been approved by the
members of the company though the approval of the members may be
taken into account by the court.

o Thus, it seems that s.216B reverses the onus of proof on the majority to
prove to the court that the decision not to take action on the notice was
made in good faith and in the interest of the company. The minority need
not prove first that there was a fraud on the minority by the majority.

o Note that Recommendatlon 3.16 of the CLRFC Report recommended that
shareholders “interested” in a wrong which is to be ratified by the
company should not be allowed to vote on it.

Company (Amendment No.2) Act 2003
Recommendation 3.16
Amendment of section 216B

5. Section 216B$1) of the Companies Act is amended by inserting,
immediately after the words “approval by the members”, the words
“and how such approval has been or may be obtained”.
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LLocus Standi

In Richardson Greenshield, the court held that the complainant
who had bought shares after the wrong, could bring the action
because it does not require that the ownership of the shares be
contemporaneous with the wrong.

However, the court also noted that the breaches were of a
continuing nature.

Yet, it seems to me that if the wrong results in a loss to the
company, there should be no reason why ownership of the shares
must be contemporaneous with the wrong.

"proper person" in Re Daon Development Corporation (1984), a
debenture holder was held not to be a proper person. Thus it is
likely that debenture holders may only pursue a s.216 action.
This is only right since debenture holders do not holdrparticipatory
equity interest but rather a interest only as creditor of the
company.

TEiFHE

m]

o o

Richardson Greenshield(Z& WL T, #FHHIFFIE. %RRXDRAAN . R IE
HITADRELRBTHAIEZTELLEWEWSERICEKY, FELITES
DRITKHRZBALIZBILANILRDTFIRETHENTELLHTRLT -,
LHL. BHIFTEE R BGMLEHEE TH-o-mEIEHHEL =,

B3I, FRTAN R DEAEFBMRERICEDILL (X DFFHIEN
TETALRBEICEAELZFNERSHEWVERIIEWNIT THS,

Daon Development Corporation =44 (1984)IZH 5 EH&E 11
DE, HEEEIEREBLGWEHIRENT -, - T HBEEBILE
216 MERIAMLIBITTERNELESTHS,
HEEEIIFBREZESBOIEZREET . CLASHOEBEESZLLT
DHMNNEEHT 56, INHAHE—DIEFITHS,

ICD NEWS #3675 (2008.9)

131



Miscellaneous

o Cost

O s.216A(5) provides that the court may make such orders as it
thinks fit in the interest of justice and s.216(5)(c) provides
specifically for costs.

o In Turner v Mailhot (1985) the court took into account that the
complainant had the means to pursue the action and only ordered
partial indemnity. This however, should not be the case normally
as it should not affect the decision to grant costs which should be
whether it is in the interest of the company.

o s.216B(3) - interim costs

o Interim Orders
o s.216A(5)(a) and (b)

o In Teo Gek Luang v Ng Ai Tiong part of the leave to pursue a
derivative action was that the action should not commence until
22 days had passed and the wrongdoer had not paid the sums
due within 14 days of the order
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s 216B

Evidence of shareholders’ approval not decisive — Court approval
to discontinue action under section 216A.

216B. —(1) An application made or an action brought or intervened in
under section 216A shall not be stayed or dismissed by reason only that it
is shown that an alleged breach of a right or duty owned to the company
has been or may be approved by the members of the company, but
evidence of approval by the members may be taken into account by the
Court in making an order under section 216A.

(2) An application made or an action brought or intervened in under
section 216A shall not be stayed, discontinued, settled or dismissed for
want of prosecution without the approval of the Court given upon such
terms as the Court thinks fit and, if the Court determines that the interest
of any complainant may be substantially affected by such stay,
discontinuance, settlement or dismissal, the Court may order any party to
the application or action to give notice to the complainant.

(3) In an application made or an action brought or intervened in under
section 216A, the Court may at any time order the company to pay to the
complainant interim costs, including legal fees and disbursements, but the
complainant may be accountable for such interim costs upon final
disposition of the application or action.
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REXHAMARRDDMET reonnzon
SHET | —BEReE| —BREAK
FEER 71,018 389
HERAE 372, 431 841
IEXR# (1) 202, 015 591
HEMER 48, 599 252
FEEMHE 20, 537 17
RITE 25, 351 55
EERB 5,824,719 10, 038
HEEF 126, 956 241
BFIER 185, 234 418
FRIEFH T 7o, 049 2,390

BREFRBRFILDDMET repmnzon-

SHEW | —BREREE|—BEREAK
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RERE 372, 431 841
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IER# (1) 202,015 591
HEHEER 48, 599 252
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RERFRRELRDMET remsuzon-2
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MKEH 9,030 70
i E 393, 825 759
588 Tk 22,592 80
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! Robert C. Clark, Corporate Law (1986), at 662; Robert W. Hamilton, The law of Corporations (4th ed., 1996), at
459.

* James D. Cox&Thomas L. Hazen& F. Hodge O’Neal, Corporations, vol. II, (1995), at15.19.
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EWVV) FEIBMBOE SN, S HIZ, 2001 FEOSHIELERIZ, REDOEERIC X 2 Bkt~
DOFFROIRLENED, BATO 3%I25[ & FIF OIS, L LR s, SEfBic O W TR D &, K
EOHIGE ECiE, SrEEis ORI ER TR LIS2Wee, RERF ORI A RET 5
Bl D, BRENSHITDY, Bk, %8, BEADIED, OWTHESEREICH L TE TR
INETRE T D Z EEFRD D E WV I IERRARZ B> TV D0, BB 2 EREREOF LTl
FTLHEOLNTND LITR LR, BRI, BEBOSHIES 214 FOBEIL, KEOHIFRECES
WCH R LR EAERERAHIE CTH 0, KEVEICBT 2P0 EZEA LT b DO TH L3, L/
WERLOFRFT L, BRENSALT b 0 B U XA U CIRAZ IR L, 3t O - &
B EOEERRRICL DEHEETAZER T HDIZRHNTNDY, HEIEOBLEND R T, AED
EHHIESS 214 RDNLIEGNT, FEE, HAREDCKIE OB FTRIFRFRMHIE 2 5 kO 7EHE IO
T 5,

) —OfHIINA HREFE LT, BEOSHIES 214 &5 1 HIZH UL SN T\ D [FITHIE
ARED 3% L LA A ke L T—HRU LA T2 FIL, FmE b o T, BEaEEKIL, Sthicflb
D BRI LRRFAZ IR T A L OGERT DN TE D) LWIHOHEERD &, THHRRIIK L

PPIAIE, B TRl (AR - 1001 4) 166 ~—2, DS 2 FFECH] (SR - 2008 4314

~~>/fm@wgquP}Hﬁ%Vﬁiﬁfwf Hing(ﬁﬁm%ilwﬁﬁ)mfv—/ F3F [
il Cuil - 2005 4F) 330 ~—2

71£ DAL SSUSIE R OBINSIES 214 5, SHEBEAHR 37T S 13 5 180 X—Y 2D L,

8mm$Aﬁ%#%*X&E§; MZM*®%£@&EﬁiX%W SEEBRANER 90 & 51 # 217 _—

RO L, 72770, 2001 4F 10 A 17 BIZEEH & O CRHAESR 214 FRUOES R, SEBEAER 90

%51 #] 440 =TS R BLBBOZ &,

O IxIE, WK - AiHEE (HE6) 171 %—, FAg - BitESC (1E6) 82—,

SRR 214 RO LT, EROE - BB (7 3) 107 =2, BIGH TR T Eigifi =

e ﬁﬁﬂw,pﬁf%%ﬁ%%?ﬂWjﬁﬁ&ﬁ i 3T M 113 =V EBBO Z L,
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IR IR D) 2 L NRHORERE TRE SR -T2 2 DRI > T DD TH S 9 ),
EXORE LT, AGaTlE, 20X AT RNEEZE XD, S5IT, RERRIZBWTHKRE
IREELATLOTHA D, TNHEIRF LI RE [ THD, SHIEF 214 K5 1 HD
MEEERIT, SO BRI LA ZRE T2 K05 RTLHZENTE S -+ EWHEH
ITHUEIL, BEOERE L, BEERIISHII D 0 B IC st LIFRZE TE 2HR TH 5 L fiFR
LG5, SHIT, SER 214 &5 2 HTRET 2R0L, T72bb TEEERSHIEOGERAND
30 BUNICERRRZ TR L7 & X T+ ) &0 ) =303, ERIRERD &, KT DA
NABEEBITEG S5 W O MR AR R G L, BRENS 2GR LU Tl ISR il 4
LHIEREICHY, THEAREREZFBHI LT L2OPFIE LNE TR DY, SHIESE 214 5Ok
FAGEFRRAI, %@i‘fjd: RALFFFR OB TR D DDS, FEERITITHEN 2 RET D7 DITER
FEENTZHDITHE 720, ARO HANE, SHEOMMBIEE (Z3 1T 2 EATRH 2 RET 57200 H 0
Thh, a—RL—§ - AT ZOEEE, BREREFRHIEIZ L > TERMBOAEL 2D 6D
Thbd, ZIUL, FREOHEARRMER] & AIE/2/LE (the rights of shareholders and the equitable treatment
of shareholder) % 9 7=->72 TOECD =2—RL— b « A F U A FHI (28 onTng?

2 Bt OSEEER OBRERKIFARORE - - - BINBIERAIES 369 0D 4 DI
(1) X (B SHEOBELEOEE (1) SHARFEORMEHEFE R
MREAEERRRIC ié:—mv—b-ﬁﬂfxxmxﬂuomf,Lﬁ@;ﬁ:,:hiAﬁ%’
X O E ORI E 2 BT D720 DIEARD—2 L5 b D ThHD, LL, BEBICBITHITO
ROV TR THD L, TOREITSHIEIED 2B —DOHRS ﬁ%ﬁﬁAﬁkwom%ﬁ
BCThoTh, ERIITENENOSHOESIECEEOMMBIRATEMICBIE L2856, BE
@@wi%m/wﬁm%wb@é%ﬁﬁ@%lm&maﬁ%%zbfwémﬂ%#éo_wioﬁ
BB ONW T, XESHE RSORS00 DI 7 REBNZET B, BEOERTIX
Ihva TBIREEE] LFRL TV DY, Blrt i B S HBRHIZ OV T —%m_m¥$lw
OB AALNOAPES DR EHFIEN  (synergy) 1258V, ﬁkmﬂﬁéL*¢5k®®ﬁ&
HIKCTHDEBEZBND, ZDOL D REHOEFLE V) DI, T2 L ABUROEBITIW TR
FBOERERT DL TND, ZD®D, BTSN 2R & ORERIT, FrIC
a—RL— bk« HANF U RZBWTH G SN AR EOHERSIRRE - - - Sl 221 DB Sthicis VN T
I, BlT-SAEOR RS I T 2 25 214 2O EREFFRBEIZ O T, KV IEIEY T
TR 20BN D D, (BRSO EDONGNG T2 L, SHEREICHEENRLZL SNEHEA,
SHES 214 ZRICHNY , B SAHTR D o TYEI T3 LEFERE OFT2FFET 2 DIE4R
DL THD, MEL, Br-AttoRBEECO N TTH IR, IEAORICEL KRSttt %
FHE L, SHREEALELAL, KEOBERREELZALTWDLZLIZH D, 20X RBLEND

102005 FEEHE—EISSUYUE, 5 172 520 | BRFEREBHERIE 2 BINSUE LTz, 272, ZIUFISHES
212 SRITHIED THHFEITH LR 2 TR T 5 ) MRS ORGSO EIRE R L 720, am S5 rTREMEDS
H 5,

BERE - mifeamsC (FE9) 116 X—

2 OECD Principles of Corporate Governance(2004), Part.1 (II IIT), at 18-20,
http://www.oecd.org/dataoecd/32/18/3155724.pdf, visited 2005/01/20

B BATOSMIEICHET 5 [BIREZE] OXENL, BXEXST 5L, ZELEEBOBER, FEERSHRD
EREBOBEAMR, HEERISRL & IER DOBRO —FEIC oI bivsd, FIF - BidEE (F 3) 669 ~—, JEK
A iG] (SR - 2006 47) 422 X—VE2BHOZ &,
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T5 &, IRSHORHERE ZEENOEET 281, BRFECa—RL— |k - I AT 2A0RE
BEET-51300 0, RS OBEEFRELLYRTRELEEZL50THLY, SV ixs L, VWb
D DIEBEALDOEHIE L IIMTHA DD FDE LAY, TSN AF TR TR L7 HCToH
0, OWTEREBRSTT D, m%<imA&ﬁ%’%ﬂbfﬁﬁbkr&_ﬂ_-wyN:~J
LL%@“ﬁ , SAER 214 RIT KV, WERSHOBFRICEEOREETEM S L Lnd =
Ei,%%%%f%@,%ﬁb%w@iéw@wo
ﬁ%Aﬁwﬁmﬁﬁmowf,éﬁ%ﬁﬂﬁ@éﬁ@%ﬁ%%%ﬁét@,ﬁméﬁmiéxﬁ
IREEFEEZZTRNE D, FrT, 55369 &0 4 55 1 HITIHWT, SRS, EEAY SUIRIBEAYIC
RS EEOBPNE DR &, UTEDOMORFE 2R E 2 S, S OICRFHEER T £
TICHE 2 AE AT, WESICEEL 5256, AEREETAA Y] LPvbani, L
2L, TOMBERE LT, EECHSEI & RSt OB ERHEG RO EfE 2 IS0k LTk
WL HDOD, FEEITIE, ISP EBRSEOBRZMET D Z L2 T 5 2 L, RS
XERFEIT e LR ERHMEF R & T 2 ROE TE A WA 5 2 &1L, #KBlMICd DRt il
FRCHIE SN D E VI RENDHT, ZOX I INHRTBE LT 282003 HHZ & TH S,
T DTz, SHER 369 420D 4 5 3 THIZHWT, BRSO EMES L R ENEERME A 2T 55k
IMEE AT LCRY, SRS 1 HORHEZITOR WA, EBRSthofiEs, UL, M
L C—HELLLE, BRSO FITH AR RECE L ITEARED 1%L L2 A3 5K ER
B D4 TR _HOWEE S OMER 2176 L, RSt~ ofaftz7 *#6_&#f%éjkm
IBEEZVYLL TV D,
RSO EE, BI04 F TIRSHITT LIRS ~Dfaf 25k T&, £oMWE L, ¢
SHEEROLL, BHEGEREAITHE T DRIBEICRT 5 & —RMICEZ B, Lrd, &t
1555 369 250 4 55 3 HORNHEIZ DWW THE, SHEOREIIRIEORHIETH S 72, RIEH 242
%@ﬁ%%AE%kMZB%@%ﬁﬁﬁ&®%@%§ﬁf,#O,%EE%MA%@ﬁEK@%L
BT 2 B > AR Y, ARUL LIEHE 25 ﬁ?é*kﬁﬁﬁf%é&wﬁ%@%%f&
WEEbNAE, LnL, ZOXSZRNEREIRIE, EAMIZITEITESIOLEIZR ) bDOEEBEZD
3, PRER RIE72R BIEIE A O EANIIHEGE R OSLERGH 2T 2 2 LIXTE RV, —DIZ
i, EELE, SHERREORINETH L PR, HRENSHIIRbD > THERZITHET 2 0I2, RiE
W5 242 S ROV 243 S0 HIIRE 21T 72 TH RO TH A 9 by, ZD K 5 5L OfRIC Wik
T REGABFET Do b 9 —DITIE, SHHES 369 55D 4 TIE, SHHESE 214 SO EREF
AAHIEEOREDHEM 2B L TR &3, MEHORIERREROEMEZGEL T D b DD
EIMEVIENRBD, T Tmd 5 &L, FRFTRETHD, RSO ERSIEITN
oo TR IHERE K ﬁ9_k@¢$%LLOVTJ*‘@&ﬂ BT DR FEREFRLT S
LT D &, AL 369 5D 4 5 3 O EREFFA K OSHIES 214 oI, FiTooH
FALTHDHIENEGITHRETE D, DFEV, Z ORI L%O% SFEIES 369 2D 4 5 3 THME

o JTAERR TR R A ”*@'HE'E () - PSR AR Gl it A=)
BORES R 63 # 271 _—2, % aﬁkﬁ F}irﬂj ,irég[rkg;\ m;tlgrﬁj : VW“J I fﬁi%T”“ /;“er
(= (AEHAR « 1995 4F) 55 ~—

151997 RS E—IRACMIE R, 55 369 40D 4 DONEEHINL, [HCBA O TI3HE 4504 35 TRATHSE
PR TE, ZORMEFTHISHITRET 2] 54 L LTS, SCERTAHR 86 %4 23 #] 124 X— V%22 M
D&,

OB, BT T ] (A BRI - 1998 £F) 604 0 35 ~<— 2, HDFAL - B E (£ 6) 687 ~—2,
#%ﬂﬁﬁﬁﬁ¥&J(l% 1999 4F) 239 ~=—
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BT 595, HREDNE L RS HICEHEEELZTFET DM, AmTiE, & LABIT
DHIEDH 214 FZOMERFFFLOEIMPER L2 b D EE 2 D, SUEDBLEN G, SHHIESR
369 2D 4 5 3THDOBIRAMINT 2 &, SHIEE 227 5103 214 RE2 MM L T Akt LRI U
<, MENRESIR D> TR EZRFT 5 2 L, BEEROSIEBERICETIERLT, &bt
DIEFR G b7 EO KRR E TR T 5 Z L1272 51,
(2) Xt (B) SthOFEFEERMT
o k91T, BREAETFRIC %?6%@%k@%%ﬁm,imAﬁméﬁk%Eéﬁﬁi@@
2% EHNESTHMNE NI ZEIZHD, T, XESoOEERSHICBT 5 ETEME
%%@ﬁﬁﬂﬁé@%ﬁ,wb@éi%%i@é@k&éoL#L,%@&ﬁé@ifim%z
(Controlling Shareholder) | &1IfAI2NE W9 L TH D, BIEOSAIETIEZ AU DWW THSUEENT
BOT, EHLHEGRNZD, TOMRE ERITOWTIE, BRASDEET D, KERED
BESICOWTIE, SRFRSHIESE 4 &F 2 HICED D [ EMRE) OBEEZSIT 52 &R T
X, TOMERIT 3BT I2R 2 _ERMNRH D, T7hbh, SEEMESHIEE 4 55 1 HIZE
D25 MR OFERICHESL &, MR L 72D SAOFAITREBIHEM R L < ITEAKR
D 2B5%EWRATHI L, U, EEHE L XM, YR OBHR O - % 3%
FEELMEMRET D2 282095, 2L T, 20X ) RERMEEkE AT 2 mE%, Wh
5 T&EFERSIT] L), SV UE, R TR S DRkttt & 1X, Sk ED
FFICAD H DT, 2AEES 369 520 2 KOV 369 520 3 |THUE S b HEdSthE, idtRko
HEICHRD LD L ELRNEDTHY, ZDd, RSN AT TH DS Z LITEHD
LS 258, SHIEE 214 5 L5 369 50 4 ONE EOMES Zim U5 &, SHIESE 214 5T
FRRG & 72 D DITEGFR TH 0, 55 369 52D 4 THIG: & 72 D DIF LT (controlling shareholder) ,
bbb, ZEettERDY, T, SEREOEFEITE ZIZH D Dh, R OB EOmEIC
SONT, %i %E@ﬁ% X LIS 2 — OB FEELVIRELZH DT, 2D X 5 2 3flzE

DOIEFERTEEMEIX, EZI2H DDA I D Bz, SHEF 369 20 485 1 HIZHASMEEN T\ 5
1573 RE=T 4/ %E%ﬁ*g¥@ BOICADRNWI L, XUTZ OO RFZE 2B 2 X
e, e RSt BEEZ 521256 &0 BHERRKEIE, sttt athicBEL 527

FEROITAIZ OV TIRARTND O T, A K 2 E R OREN D72 5 NOITA BIREFEIN
RN EERRHRICLTWD Z LICEEHX D &, SBREN Z 0 L 5 RS 21T 2 DiX
FEMANDOHER AR ET DITAHIE L L, ZAUIREMIHSIERICK T 5174 L L TERICRD
LD HDTRNWZ EITEADHEZLRDOTH D, ZD72D, RFEIFOIE &R 2FFIONT, K
\ZZ DX D RREIC L D ARG RIS K> TN DR AMR E S ND Z EBNEET DD

TR - mifeER S (T 5) 430 ~—
B TERREIC OV TIRAR TN D, KESAEDNONHEB M2 KBS 2 D, KESHLOFRE, Wi B
él I B AN FA T M IR U B AFREAD 50% 2R 5 = & (SHIES 369 520D 2 45 1 1H)
, ABRSRLSHIESS 4 555 1k [SRAMERRR ) BREDRIPHZ1E N ERID Z LI3ERTH Y, MRt

@ﬁﬁt;@,M%%K~@@:~ﬁv~b-ﬁﬂ%ykaﬁﬁié%t%ﬁ

BB 72BN DI 5 &, dE PR TR [’T&i?ifi’ﬁ IR T FEE R ) T iﬁuﬂ’;'%.ﬂ
HE LEREEA ST (T S R AL A4y « 1994 4F) 148 R—U T, KREOHIFIEIC Té%fﬂf £ iﬁﬂﬁif
R DRI IZ B ORAE LIRS T, Fl TSRO (proxy) HRIRAHMEDZEK) (voting
agreement) NN TITFERAEDIFFE (voting trust) (28 0 XEIHIEI N Z1G7-550H0, WIhvh 2z
BTELTND,
BERF - AifeEm L (E5) 431 ~—Y
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THIUE, HEMBH ORI S 7200, RIESH 148 2855 1 I & THERI ORIt A
F2 D AZERR > TIRBRN] LS BERH D K DT, KERFED Z D X9 2R FEHEOITHE
ITZRNZOWTIE, FHRETT_ERMINH 5 L b D, BhEd DO A OW T,
BEEOSEFEM TIIH E Vi S TORWD, BREMEATERRICRS &, RIEO i<
DR G, HREDOANYLRHERRTHEORKIZ L TWD L E AL D,

YRR D, ZO & IR EOEMET, MREDPZEORKN LA T D Z & TURIZEET DD
DT <, MMEDEBRIS YOI E 2B EISHT 5 2 LI iV BET DD TH S,
XA E PR AL I T, EERICRZERE M2 FR T 2 SRR ES TS L > Ttk e X
BT 5 &V OTRD, RS L TEIEEZA I R ERDDTH D5, KEOHBREIZIST %X
FREBARICOW TR TAHD &, KRR EDMEANDOHNLIZ SV TR O R, WH, ANFREIC
FRE D% KT 56, YR EIIS IR L, OWTISEREDO LIS O DR IR L, TR
EET) 2AOIDOTHASH, ZHUTHWTE, BEORETITSHSTREN 2L, 1o, 1EE
BLOUMORMARAONRNE D THD, LaL, RKEECEBITDHRIZONWTAL L, Wb
IR FED TEERFE) 1T, KEOFEEE LCIIHEET 2 /RN R ONDIE00 0, FRTH
BHRHNCHESNO2H Y, XEREOSALIIH 5, OV TIREODEBIR LIS T 5 [
B BIFETDE V) HERICHEE L TV D LIEHT2H5 1D, Zolew, SHHER 369 & 4
AR - 30E2 S AR WERSALITEEOBPIZA DN &, UTE DO AFIRE IR & S

H, e RALICHEL 5256, BEREREZA I | LWL IR DL, RO E
2, RIS 3 HIZH > THHEGFERZATHETE 2 L WO REIE RS &, 1 E, KEOHIFREIZB T

D XEREDOEEmEHE L TRBY, BIHE L TORSHYULITARS ICHETE 5, 72721, RinDE
FAZHED &, 2D X5 7RRIEEGIT, HERIZER L Q3 b0 e W O B EoEE HIER L2 6
DEERD, LnL, FKEOHEORER & Bl T SO G BW T, RSt T A
BHHEN L 72 DDNE D700y, ZHUIDRVEHELWEFE 220, LVEIRY T TlRFH <&
WMET 5%, RSO REREEFTIC OV T, B E BEOREE%  (Shadow Director) | DO EAT:

P 1997 FESHE—IASCET, TR ONIERSSRIERI T, 18IE. -, RS0 ERE
B OMEMER OMERR 2RI 2 ) 70 &% BN S EEDHIE Sh, 5 369 520 4 85 1 T CIE I Shd ks - - - - - -
PRSI EEOBPIA DN &, XTEDMORFE /o % S, oveees Rttt BEL 52
Tt, HERESRTEAD ] EWIOBEEZPUE L T D, SEBEAH 86 % 23 #] 117 ~—Y 2SO
Z&,

2 HESCRR - BiERRSC (1 18) 148 ~3—1E, Southern Pacific Co.v.Bogert, 250U.S.483 (1919)Z44: Brandeis
FNEEOTFEZGIHL TS, ZHICE D & TRETIISESHEORE RN 2 EP L, KKRERZ O 3R
WMEAATHET DB, KKREPSHODEREICRIERFEZADES -] L LTEY, £ RkEOHBNECE
V5 SR ORPHILRMB 2R L T 5, BilxiE, DHdkIcxtd %125 (oppression of minority
shareholders) X°, A A & —Hu5| (insider trading), 27 /L—7"NELS| (intra-group transaction), UM TiX
SECHEDMRTE (sale of control) 72 &, Wb IMEREEK Z#H CE, s L THEEZZITHE,
SEBHECE Ly, EAYTRAORMEV: & &2 G h R E ~ =T 5,

2 BIRIE, MENEN T B [ il I BHEL R, (1)) (Bl Z S -
2003 /) 5—204 N—U T, ARSI LEERF LR O Z L 22mIciEL Ty, £
DIAEIEHEREET, 730, Z D I 5 IeHEDRS BRI D2 5 9385 LIRFI T 28 N0 H 573,

KEOHBPEIZ BT RN R SNIFRRFEI & LT, B, (DRI Y 225 il CEMEA RS
FLIEEERZ L, UIFEDH 5 st OB TG il EofEEz et Liz5a, @)
WEBRSADREENTOGEN TR A8, MAICEREZEE L, XIS L TR ML, &
LI FREEFEDOCOMDERRG 2T 1256, Q) MERSEOBEAKE L X ORENA LS L
s, (4) ERSEOREERICAMEREMAOLESH Y, £ ORECE IR 2 A L5/
WEEIZOWT, BEEIFSUE L, KEMREOTEMLASIESH LU, Sk SRR 45 W &
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EHYELT L0, ZOFEE EOFHIRIZOWTIE, AimoO#iHsCTH D,

3 AR 369 D 4 R UVE 214 KOREMILE & RERISEORE

=R — b HINRNF U ZAOBRENOHD & RFITEEFETH Y, TOTOREREFR LI,
—HEORFHRENDIRE L2 DO TH Y, BREDBSHITRD Y, Bk, BEEK, OWTEX
BRI x L, SFRRZ it 92 Z L2463, BlxiE, BEOSHIESR 214 45, 5 227 U35 369
FOANPBET D LI, ENSHIRb - TIRAAZ IR L, EHRGE 2R 2 D1E, FERITK
EDOHFNEZ BT DR FEREFFFLRORFMH & —ETHHDRDOTH D, £ivdx, OECD O =—7R
L— b« AT A JFANCHST 2R FEOHERRRBED K 512, BRFEREFFRITENEFZBT DHHIED
—DOTH D, L, DAHER 369 £ 4 5 3 HICHSUL SN TV D HEBRREOMRALEEE R & &
FHESE 214 SROFERNI2FLER & 2T 5 L, T ORIERFTOMEADH MR 2 TL %,

D) DERREOFFRIERENE, SHEORITERERED 1% 72070, HDWE3%BRDH), =
UL, SEOHEMNAEICE T 2B TH D, SHIER 214 5RO 369 520 4 OBLEIC
DNWT, ZOUEREZH—TH2O0MEZETIEABAONDE, L, HREMHERZRET
Ha—R Rl — b« ANRNFURZONTHD E, Kimld, SHIESH 214 &0 RFERFKFHRT
SR o THEF I LEEA R D O, B NS EN XTI EORESEN % L,
BHDRTFHATHEZ BT LV IRIRIZE A DO TH Y, FMNEEN SR DV FF
AL T D Z 2D LW IEHEREE TH Y, ZOESIO HIOE, MEHSDRE S,
S BT EDREDIER LT DfERIEAEERET 2 Z L i12h D, - RN =,
KRB & OMERS A TR RET 5 O FETHD ] LWIHZEEHETHOTHD, €
DRI R E 2 RET D LIERRGF CTh D L35 &, SHES 214 55, HITIEE 369 5200 4
55 3 THOVERE MR E N BER 200 E 9Dy, BMZ2RC 252800, b A4, &t
W56 369 520 4 55 3THD [FRUMES) &0 FFEOHIITHIBRT RE DO THAHh, i
IZHOWThH, BITHET2RH1H 5 & Bbh ™,

2) BRERNGFEROFHIZIBNT, SthE ORFREIRET 2G0T 5 2 ENNETH
B, DB 369 40 4 55 3 THL W 214 5555 2 THE O ROME AT, TRREE, &t
RO YRR CUTEHRIRS) (2R Z T 5 L 9F5RTE 5 LW ) BT ki
WTHIE L TWRWY, HOWIEEATFROEH ZHIUL L TW2RWZ & Th D, =HHES
369 5D 4 55 4 HIE, FRHIATRORENSAITRD VAT 2R ZEBE LT, 2L 2B
SRS R 2 MR EIHERE R 2 T 270y, XIISBStEEFfRE 35 L LT,
REDORALFEROITENEELZ T R NE D ITHEL T D,

ZDT, DAL 369 50 4 55 STHOBLE L —FED ST LI RALEHERE R 92
ME & bnbid®, LnL, ZOL)REIIE, BHONIRERFEIFADIER & DD 2 Y
MHBNDEDEEZ LN, 12 2HFEEDEITAETY, RELTRYRLOLEEZ D0
ED D, EARNITEEEZ NS D 213720, 7RG, SHHER 369 520D 4 55 3 THOFFA

b,

A, FERES TSR PG ROD B [ ) BOKESEIRR 63 149 <=

5 A - BRI (TE9) 118 ~— U, Bk LHHES 960 400 4 45 3 O Nioied | (EHER bRIEC
HERMEFRN TE DLW NIEI S RB &, BHOENRMENRR LN,

5 G, TR - BB (FE6) 687 <30, HEMES - MIBAASC (FE 15) 230 ~— 3, ZEEHE - HiiE
S (7E23) 439 X—

0 z0x, RES - AR G 15) 604 D 35 ~X—Y
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MelX, F2E L, EBRAHOEME EOFERICESS DT, BREORIGEERNOT DL, Th
IEFRE EOEEAEK ST b DITBE RV Th D, IHIT, LR 369 520 4 55 4 THIZ
BT TRIEOHER OIS, TERESHED MBHERE RICIB W TR IEER H > THZD
WL TR UL ENTWA K 91T, FDHEE, EREtOM MR ZRET 5
HLORDOTH DY, T7bb, TOIEHFNRICOWTIL, MREONRERHER RN EE L %) 72
WEWH ZEIZRLT, EEAAEE KESHESFR L, ZORMEREREAATLRITHIEET S =
EBHIBRLTCVD, Sz 5L, SHESE 369 50 4 5 ATENRET RS, A
DOERICESW TELSHTORHER B bR TEX 200 e W) mi3b 5, Bz, EACH]
> THEHMEERMELHOEL, B ERHESEROMFE LR LIZGETH D, 7205, 1€t
BRSO RS R D ERHEGE R 2 T 256 T B b et & i+ 517213,
A 72 SBRAREIED T C, BZENHCIRE LGHMN LB L ITE VR, ko T, &
FEIESR 369 400 4 55 4 HONHEAIT B EIET 5, SHIES 369 20 4 5 3 HE Mk 5 L&,

MBSO EIC L HROIEHERERIL, HRERERFRTEDO R THY, SHIES 214 &0
EEEFH OIRRIGUC 72D EEZ DD, ZD, Rim T, EEE, S5 369 50 4
% 3 OB AL O FENNIHERE R OFFEAMEIE, SHHER 214 SR3SHUE L TV D e T FHe
DEHIZ, A DR ERE T 20 E0Z T2 ONEI TH D L E X 5, HIRARIZ,

ZOARGIFRERETRRE RS D, 722, HBIOREITRL, FRERAOAUEDL Sh
TWRW, R EZ 2R LT g & b 5%,

[1]

— AR & L T ORER IR R E RTFA

aI—RL— b « IRFUROBRDOHT, BEOKRERFFLHE ORKRGE

AR D & B0, BRERFTFAHREIZSAIK T D W T U O —>TH D0, EEOH Dk
T L BREFROBE A 2 AN IET B 72010, AIER 214 SROSIHEEOR b, BRENRIGR
AT ABEOTE L LT, FATEMRRRID 3% EOR A ki LT EL BT 28I
HIRR LT 21320y, FHIFTIgE ORI L Y, itz LR EIC L, 84 oMREEE s
MmiAZENTE, HITHRENPBGRL, 2thicxt LIEEZ 5 2 7255 IS Ch 2 B 2
WXV IREEW - T25A, YT E TR LRSI, ST LIRERMESEE A D,
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Singapore Companies Act (Extract)
Personal remedies in cases of oppression or injustice
216. —(1) Any member or holder of a debenture of a company or, in the case of a
declared company under Part [X, the Minister may apply to the Court for an order under
this section on the ground —
(a) that the affairs of the company are being conducted or the powers of the directors are
being exercised in a manner oppressive to one or more of the members or holders of
debentures including himself or in disregard of his or their interests as members,
shareholders or holders of debentures of the company; or
(b) that some act of the company has been done or is threatened or that some resolution
of the members, holders of debentures or any class of them has been passed or is
proposed which unfairly discriminates against or is otherwise prejudicial to one or more

of the members or holders of debentures (including himself).

(2) If on such application the Court is of the opinion that either of such grounds is
established the Court may, with a view to bringing to an end or remedying the matters
complained of, make such order as it thinks fit and, without prejudice to the generality
of the foregoing, the order may —

(a) direct or prohibit any act or cancel or vary any transaction or resolution;

(b) regulate the conduct of the affairs of the company in future;

(c) authorise civil proceedings to be brought in the name of or on behalf of the company
by such person or persons and on such terms as the Court may direct;

(d) provide for the purchase of the shares or debentures of the company by other
members or holders of debentures of the company or by the company itself;

(e) in the case of a purchase of shares by the company provide for a reduction
accordingly of the company’s capital; or

(f) provide that the company be wound up.

(3) Where an order that the company be wound up is made pursuant to subsection (2) (f),
the provisions of this Act relating to winding up of a company shall, with such
adaptations as are necessary, apply as if the order had been made upon an application

duly made to the Court by the company.

(4) Where an order under this section makes any alteration in or addition to any
company’s memorandum or articles, then, notwithstanding anything in any other

provision of this Act, but subject to the provisions of the order, the company concerned
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shall not have power, without the leave of the Court, to make any further alteration in or
addition to the memorandum or articles inconsistent with the provisions of the order;
but subject to the foregoing provisions of this subsection the alterations or additions
made by the order shall be of the same effect as if duly made by resolution of the
company.

(5) A copy of any order made under this section shall be lodged by the applicant with
the Registrar within 14 days after the making of the order.

(6) Any person who fails to comply with subsection (5) shall be guilty of an offence and

shall be liable on conviction to a fine not exceeding $1,000 and also to a default penalty.

(7) This section shall apply to a person who is not a member of a company but to whom
shares in the company have been transmitted by operation of law as it applies to
members of a company; and references to a member or members shall be construed

accordingly.

Derivative or representative actions

216A. —(1) In this section and section 216B —

"company" means a company other than a company that is listed on the securities
exchange in Singapore;

"complainant" means —

(a) any member of a company;

(b) the Minister, in the case of a declared company under Part [X; or

(c) any other person who, in the discretion of the Court, is a proper person to make an

application under this section.

(2) Subject to subsection (3), a complainant may apply to the Court for leave to bring an
action in the name and on behalf of the company or intervene in an action to which the
company is a party for the purpose of prosecuting, defending or discontinuing the action

on behalf of the company.

(3) No action may be brought and no intervention in an action may be made under
subsection (2) unless the Court is satisfied that —

(a) the complainant has given 14 days’ notice to the directors of the company of his
intention to apply to the Court under subsection (2) if the directors of the company do

not bring, diligently prosecute or defend or discontinue the action;
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(b) the complainant is acting in good faith; and
(c) it appears to be prima facie in the interests of the company that the action be brought,

prosecuted, defended or discontinued.

(4) Where a complainant on an application can establish to the satisfaction of the Court
that it is not expedient to give notice as required in subsection (3) (a), the Court may
make such interim order as it thinks fit pending the complainant giving notice as

required.

(5) In granting leave under this section, the Court may make such orders or interim
orders as it thinks fit in the interests of justice, including (but not limited to) the
following:

(a) an order authorising the complainant or any other person to control the conduct of
the action;

(b) an order giving directions for the conduct of the action; and

(c) an order requiring the company to pay reasonable legal fees and disbursements

incurred by the complainant in connection with the action.

(6) Where the action has been commenced or is to be brought in the subordinate courts,

an application for leave under subsection (2) shall be made in a District Court.

Evidence of shareholders’ approval not decisive — Court approval to discontinue
action under section 216A

216B. —(1) An application made or an action brought or intervened in under section
216A shall not be stayed or dismissed by reason only that it is shown that an alleged
breach of a right or duty owed to the company has been or may be approved by the
members of the company, but evidence of approval by the members may be taken into

account by the Court in making an order under section 216A.

(2) An application made or an action brought or intervened in under section 216A shall
not be stayed, discontinued, settled or dismissed for want of prosecution without the
approval of the Court given upon such terms as the Court thinks fit and, if the Court
determines that the interest of any complainant may be substantially affected by such
stay, discontinuance, settlement or dismissal, the Court may order any party to the

application or action to give notice to the complainant.
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(3) In an application made or an action brought or intervened in under section 216A, the
Court may at any time order the company to pay to the complainant interim costs,
including legal fees and disbursements, but the complainant may be accountable for

such interim costs upon final disposition of the application or action.
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