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Mr. SING Sarath

Deputy Director of International Relation Department, Ministry of Justice
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Mr. SOTHA Sothan

Information Executive, Cambodia Chamber of Commerce
0oooOoooOoooooooo
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Ms. SENGAPHONE Sengphaivanh

000o0oo0oo0oo0o0o0o0oooooo

Officer, Legal Affiars Division, Department for Promotion and Investment(DPIl), Ministry of Planning and Investment
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Ms. PASEUTH Phou Ngeun
Legal Technician, Law Dissemination Department, Ministry of Justice
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Ms. THIPHAVONG Khamphouang

Head of Judgment Enforcement Division, Ministry of Justice
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Ms. THI Thi Shwe

Staff Officer, Prosecution Department, Office of the Attorney General
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Ms. AYE Min San
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Deputy Staff Officer, Directorate of Investment and Company Administration, Ministry of National Planning
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Ms. KHIN Soe Soe Linn
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Mr. CAO Dang Vinh

Legal Expert, Department of Civil and Economic Law, Ministry of Justice
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Staff Attorney, Civil Affairs Bureau of Ministry of Justice
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Topic:

Invitation of Investment in each country

I. Why do we need to invite the Foreign Direct Investment (FDI)?

The tendency of foreign investment to developing countries and especially in oriental
Asian countries is an increasing tendency. Especially FDI, it is becoming an increasingly
interesting topic. FDI is important because it provides investment necessary for economic
growth and development of technology that domestic savings cannot provide. The allocations
of FDI flows are not even, as well as the factors that drive such flows vary upon different

region. The nature of FDI flow also depends on the country of origin and the recipient country.

FDI also helps the host country improve its export performance. By raising the level of
efficiency and the standards of product quality, FDI makes a positive impact on the host
country’s export competitiveness. Further, because of the international linkages of
transnational corporations, FDI provides to the host country better access to foreign markets.
Therefore, FDI is important for those countries which have a small domestic market and must
increase vigorously to maintain their tempo of economic growth. However, together with
acknowledged benefits, FDI also associated with a number of negative impacts onto the host
country’s economy. Those possible drawbacks include industrial dominance, technology
dependence, the disturbance of economic plan, and change in host country’s culture.

VLCM is the newly developing countries. So, the benefits of FDI onto the country’s

growth and development are also well appreciated.

I1. The Comparison of FDI allowed in each countries.

2.1 Brief Comparison.

Group 1
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2.2. The Investment Procedures:

2.2.1. Cambodia:

e Respond to license application shall be done within total 31 days.

e (CDC provides investors with one-stop service.

Investment Approval

Investment application

CDC issues a Conditional Registration Certificate to the Applicant 3 working
days
Company Registration / Ministry of Commerce
Relevant licenses, as appropriate / Ministry of Industry and Energy

Review and approval of construction plan / local authorities- -
28 working

Ministry of Land Management, Urban Planning and Construction. days

Initial environmental impact assessment / Ministry of Environment

Tax Department Registration / Ministry of Economy and Finance

CDC issues a Final Registration Certificate to the Applicant

2.2.2. Laos:

Procedures for investment consideration at central level

e Respond to license application shall be done;
— within total 15 days (for Laos promoted activity)
— within total 25 days (for opened activity with some restrictions)
— within total 45 days (for project related to concession right)

e OSU provides investors with one-stop service.
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1 A
Examine docusement's ‘ ’
Step 1 . P 15 working days

15 working days

Investment Approval
Procedures based on OSU
Mechanism (Promoted

activities annex 2 & 3 Decree
no. 301/PM)

|

. < 2 bussiness working davs

|

v Irvestrrrent istrati |
Step 3 License Enterprise Registration Registration I

Investment Approval Procedures based

Investor on OSU Mechanism (Activities Opened
with some restrictions annex 4 Decree

requesting for comments from

no. 301/PM)

<«

—> Ministries/related sectors ™

2 working days

25 Working days

CPMI meeting ‘ N Ministry of plublic Sucurity >

> Vientiane cafpitallrelated

/

P 2 bussiness working days
‘ nvestren [T : ].>
> ! - t issues Enterprise Tax Registration
‘ License /
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Investment Approval Procedures
(Projects Related to Concession
Rights annex 5 Decree no. 301/PM)

Investor R

— correctness and issues a letter«<

requesting for comments from
» —> inistri ™
5‘ 2 working days
©
()]
=
%6‘ CPMI meeting » Ministry of plublic Sucurity |
=
Tp)
q‘ - - -
report to PM office
=== === =
. Yes
Government meeting to
~ considers
e —— No_.
General Concession Mining Projects
—Projects . Sign'agreement on
Sign MOU rvey/exporation
ﬁ —
Project Development/ Agreement on Mineral Project Development
Concession — Exploration Processing [~ Agreement PDA
PDA/CA S ——
ﬁ +‘
Concession Agreement ;
(CA)
2.2.3. Myanmar:

Application Procedures for Foreign Investment

a) A Promoter for foreign investment must submit a proposal in prescribed form to the
Myanmar Investment Commission. With the proposal the following must be attached.

1. Documents supporting financial credibility. “audited that final accounts of most
recent year of the person or the firm that intends to make investment”.

ii.  Bank recommendation regarding the business standing.
iii.  Detail calculation relating to the economic justification of the proposed project
indicating inter alia
-Estimated annual net profit.
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-Estimated annual foreign exchange earnings or savings and foreign exchange
requirement for the operation.

-Recoupment period.

-Prospects of creating employment.

-Prospects of increase in national income.

-Local and foreign market conditions and the requirement, if any, for local consumption.

iv.  If it is a hundred percent foreign investment, a draft contract to be executed with an
organization determined by Ministry concerned.

v. Ifitis a joint venture, a draft contract to be entered into between the foreign investor
and local counterpart.

vi. If it is a joint venture in the form of limited company, draft Memorandum and
Articles of Association and also a draft contract between the foreign and local
investors.

vii.  The promoter may apply for the exemptions and relief form taxes stated in chapter 10
Article 21 of the Union of Myanmar Foreign Investment Law.

b) If MIC is satisfied the proposal, MIC put up the application for approval from Trade
Council and Cabinet. The MIC will issue a permit if the proposal is approval.

c) If the approval economic activity is to be formed as a limited company, it must apply for
permit under Section 27 (A) of the Myanmar Companies Act from National Planning and
Economic Development through the company Registration Office.

d) After being granted the permit, the company must be registered with the company
Registration Office under the Ministry of National Planning and Economic Development.

e) Permit for foreign investor about six weeks provided that document submitted are
completed.

f) To get permission for company registration that it take about five weeks.

2.2.4. Vietnam

a) Investment Registration Procedures applied if:

- Projects not fall in conditional sectors; and

- Investment capital is less than VND300 billion (approx. US$19 million)
- Respond shall be done within 15 working days

b) Investment Evaluation Procedures applied if:

- Projects fall in conditional sectors; or

- Investment capital is VND300 billion (approx. US$19 million) or above
- Respond shall be done within 45 working days
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ITI. Analysis and Recommendations:

3.1. Tax incentives of C.L.M.V reflect intent of each country.

Therefore, it should not be said that one country’s policy is superior to other countries.
However, there is an opinion that efficiency of implementation of these tax incentives system
seems to differ among 4 countries (Laos; one-stop service, Vietnam; need to get permission of
several authorities i.e. construction,...). So, in order to realize the aiming effect of tax
incentives, it is recommended to build up a strong mechanism (i) that can be suitable to their
own social-economic situations and (ii) that ensures its accessibleness of such incentive

system not only for domestic investor but also foreign investors.

3.2. The land-use right of the enterprises.
C.L.M.V countries do not allow any company to own the land. Company needs to get land-
use right. There is an opinion that the transparency on the legal system of land transactions is
somehow ambiguous. So, the system need to be sophisticated and clarified especially about:
(1) The method of ensuring the effect of setting up against the third party, as for the land-
use right.

(i1) Procedure of transfer, return, and disposal of the land-use right.

3.3. Laws and regulations system:

Now, the Laws and regulations related to FDI increased so much, and became complicated.
There is an opinion that the relevant conditions on business & investment are regulated
among many laws, which reduces transparency. Our recommendations are to (i) build an
united and streamline law on FDI, (ii) make clear the powers of the relevant authorities
(including Ministries, local governments,...), and (ii1) allow investors to have a look at all the
business relevant conditions. Therefore, it is necessary to establish or give power for an
independent state authority that summarize all the business relevant conditions in the major

business sectors into a guideline book.

3.4. Promotion:

At the same time with completing the institution issues above, there is an opinion that the
C.L.M.V countries should build up the Investment Promotion Plans for each own. It is not
only for attracting oversea capital but also supporting, keeping and expanding the current
projects and companies. In other word, all their difficulties, disclosure / transparency
requirement or supporting requests should be solved timely by the relevant authorities (that
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means the local authorities should keep contacts actively with foreign investors). We also
should remind that the small and medium companies’ abilities and needs differ from such
abilities and needs of the TNC.

Our recommendation is that the Investment Authorities should keep the close contact with the
private sector and other relevant authorities in order to supply the trustworthy supporters and

good consultants, and to help investors overpass the administrative difficulties and barriers

3.5. Implementation:

There is an opinion that one of the most difficulties faced by the foreign investors, when they
commence business in the C.L.M.V countries, is the implementation of the laws. It means that,
the practice of laws and regulations is sometime different from what laws and regulations say.
For example, time for procedures in the almost cases are longer than the time regulated.
Second point is acknowledged level of laws and regulation by the authorities. When an
unified explanation from the state organs cannot be achieved, some authorities may have the
different understandings and then may make the foreign investors confuse. Our
recommendation is, besides promotion above, that it is necessary to take into account the

enforceability of the laws and regulations when they are made.

3.6. Support methods from regional countries.

(1) Infrastructures: electricity, water supply, roads, transportation, communications, logistic
services,...

(i1) Skill labors: qualities, quantities, disciplines,...

(ii1) Other public services

- The aids before making decision of investment.

- Information, marketing services.

- Finding the local partner.

- Coordinating the investment procedures and getting incentives.

- The Aids on the loans.

- Post-License supporting: tax register, construction permits, customs procedures,...
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Brief Comparison of FDI allowed in each countries

This report consider the group of C.L.M.V in the 05 main criteria, including:

1. The business areas: License periods (years): C (99); L (50+25); M (2 + renewed); V (50and7

Omax), conditional business permits, prohibited sectors.

Forms of Investment: C (4), L (3), M (4), V (4).

Capital (Min: .000USD): C (500), L (100), M (500), V (No required)

Land Ownership (years max): C (99), L (50+25), M (depend on capital), V (70)

AR A

Tax Incentives:
- CIT Standard(%): C (20), L (domestic: 35; FDI: 20), M (30), V (28).
- Incentives: depend on the sectors and locations of investment projects

Please see details in the Table 1 in Final Report of Group 1

. B
Proceadures

ilnvestment

1. Cambodia:

Investment Approval

Investment application

CDC issues a Conditional Registration Certificate to the Applicant 3 working
L EVE

Company Registration / Ministry of Commerce
Relevant licenses, as appropriate / Ministry of Industry and Energy

Review and approval of construction plan / local authorities- =
e 2 . 28 working
Ministry of Land Management, Urban Planning and Construction. days
= Initial environmental impact assessment / Ministry of Environment
= Tax Department Registration / Ministry of Economy and Finance
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Investment Procedures

2. Laos: Procedures for investment consideration at central level

Investor

Investment Approval
Procedures based on

osu

Step 1 g examine docusment's OSU Mechanism
i (Promoted activities
o> W
£E annex 2 & 3 Decree no.
5 ppraise and Present to the
; : Minister/Vice- Minister 301/PM)
i

<. .............
p2 |

IrvestrTent
License

issues Enterprise

Tax Registration

» %)
T = imiminp § Gromimmn)

Investment Procedures

Investment Approval Procedures

Investor based on OSU Mechanism
(Activities Opened with some

1 A restrictions annex 4 Decree no.
* 301/PM)
Examine docusement's )
Step 1 ——» correctness and i a letter 15 working days

requesting for comments from

CPMI meeting

1

v
ep

1

1 S —

Ste'p 3 | Issues License

; 2 bussiness working days

. OSU

‘ IfvEsTEnt issues Enterprise issues Tax
ep License

Ministries/related sectors

Ministry of plublic Sucurity

I

Vientiane capital/related

25 Working days
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Investment Procedures

Investment Approval
Procedures
OEEG ]____ (Projects Related to
i

Concession Rights annex 5

4 i Decree no.301/PM)
_________________________________________ .
Examine doc_usement's 15 Working days 1
—» correctness and issues a letterg

i
:
requesting for comments from E
@ Ministries/related sectors | i
= w orking daysl H
e i
o H
= ini : . :
g to CPMI meeting Ministry of plublic Sucurity e H
= i
¢ :
Vientiane capital/irelated E
and reportto PM office . H
:
- — - — - —- i
\ :
Government meeting to Nigociation Projects o5
u
s ;
.................................... i
H
+ ¥ 3 ;
GeneralConcession Mining Projects Power Projects H
—PTofTTts— Signagreementon —sStgn MouU— i
Sign MO U rveylexporation jf ""=—'>§
i
i
i
ProjectDevelopment/ Agreementon Mineral ProjectDevelopment H
Concession —— Exploration Processing AgreementPDA -I——,"“"i:
PDAICA H
i
+ i
Concession o

Agreem ent (CA)

A Promoter for foreign investment must submit a proposal in prescribed form to the Myanmar
Investment Commission.

If MIC is satisfied the proposal, MIC put up the application for approval from Trade Council and
Cabinet. The MIC will issue a permit if the proposal is approval.

If the approval economic activity is to be formed as a limited company, it must apply for permit
under Section 27 (A) of the Myanmar Companies Act from National Planning and Economic
Development through the company Registration Office.

After being granted the permit, the company must be registered with the company Registration
Office under the Ministry of National Planning and Economic Development.

Permit for foreign investor about six weeks provided that document submitted are completed.

To get permission for company registration that it take about five weeks.
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Investment Procedures

4. Vietnam

a) Investment Registration Procedures applied if:

=  Projects not fall in conditional sectors; and

= Investment capital is less than VND300 billion (approx. US$19 million)
= Respond shall be done within 15 working days

b) Investment Evaluation Procedures applied if:

=  Projects fall in conditional sectors; or

= Investment capital is VND300 billion (approx. US$19 million) or above

= Respond shall be done within 45 working days

Laws and Regulations

In this Part, the Report of Group 1 has indicated some laws and o
ther regulations of C.L.M.V related to the Foreign Direct Invest
ment (not all but the key laws and regulations; in each particul
ar sector, there are some relevant specific regulations that can

not present all here)

Please see more details in the Final Report of Group 1
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Analysis and Recommendations

1. Tax incentives of C.L.M.V reflect intent of each country.

to build up a strong mechanism (i) that can be suitable to their own social-economic situa
tions and (ii) that ensures its accessibleness of such incentive system not only for do
mestic investor but also foreign investors.

2. The land-use right of the enterprises
= the system need to be sophisticated and clarified especially about:

= (i) The method of ensuring the effect of setting up against the third party, as for the la
nd-use right.

= (i) Procedure of transfer, return, and disposal of the land-use right.
3. Laws and regulations system:
(i) build an united and streamline law on FDI,

(ii) make clear the powers of the relevant authorities (including Ministries, local governm
ents,...), and

(iii) allow investors to have a look at all the business relevant conditions.

=> Therefore, it is necessary to establish or give power for an independent state authority
that summarize all the business relevant conditions in the major business sectors int
o a guideline book.

Analysis and Recommendations

4. Promotion:

the C.L.M.V countries should build up the Investment Promotion Plans for each own. It is
not only for attracting oversea capital but also supporting, keeping and expanding the
current projects and companies. In other word, all their difficulties, disclosure / transp
arency requirement or supporting requests should be solved timely by the relevant au
thorities

the Investment Authorities should keep the close contact with the private sector and othe
r relevant authorities in order to supply the trustworthy supporters and good consulta
nts, and to help investors overpass the administrative difficulties and barriers

5. Implementation:

= the practice of laws and regulations is sometime different from what laws and regulati
ons say. When an unified explanation from the state organs cannot be achieved, som
e authorities may have the different understandings and then may make the foreign in
vestors confuse = besides promotion above, that it is necessary to take into account
the enforceability of the laws and regulations when they are made.
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Analysis and Recommendations

6. Support methods from regional countries:

(i) Infrastructures: electricity, water supply, roads, transportation, communicat

(ii) Skill labors: qualities, quantities, disciplines,...

(iii) Other public services

ions, logistic services,...

The aids before making decision of investment.

Information, marketing services.

Finding the local partner.

Coordinating the investment procedures and getting incentives.
The Aids on the loans.

Post-License supporting: tax register, construction permits, customs proc
edures,...
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ORGANIZATION OF ENTERPRISE

Corporate governance does not just focus on the internal environment of
the company; it also focuses on the external environment factor. Based on the
definition of OECD, April 1999 specified “The distribution of rights and
responsibilities among different participants in a corporation, such as the board,
managers, shareholders and other stakeholders, and spells out the roles and
procedures for making decisions on corporate affairs”.

The role of Corporate Governance has attracted more attention in
competitive global market. A number of misconducts by companies such as
Daiwa Bank Scandal case in Japan led to a surprisingly high demand of
compensation by the shareholders to the directors of the company. In the US,
Enron and Worldcom scandals have culminated in the adoption of
Sarbanes-Oxley Act of 2002 and related rules as well as enhanced stock
exchange governance requirements.

In order to have a better understanding of corporate governance systems
in Asian countries, we have chosen one developed country such as Japan, and the
other developing countries such as Vietnam, Cambodia, Laos and Myanmar, to
study on specific area and make some comparison between those countries. Since
the topic of corporate governance is very wide and broad, our group decided to
focus on the organization of enterprise, especially shareholder’s right and the
independent directors or independent auditors.

FINDING

1. Shareholder’s right of participating and voting at shareholder
meeting

Procedural and/or legal mechanisms available to a company do not
permit it to impede entitled shareholders from participating and voting in a
general shareholder meeting. Effective means of redress are available for those
whose rights have been impeded or violated.

In all the countries, the law states the right of shareholder to attend the
meeting and the right to vote, in principle, one share shall carry one vote. Each
share of the same class shall give each shareholder the equivalent rights, interests
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and obligations. There are some exceptions in Vietnam and Laos that dividend
preference shareholders and redeemable preference shareholders shall not have
the right to vote, the right to attend general shareholders meetings or the right to
nominate candidates to the Board of Directors.

In all the countries, except for Myanmar, any shareholder has the right to
file a lawsuit to the court to cancel any decision made at such meeting. The only
difference among the countries is the time limit for requesting cancellation of
resolution. In Cambodia, there is no time limit, but the shareholder must have
proof that he or she did not receive any written notice of the meeting. In Laos,
the period 1s 60 days from the date of resolution and in Vietnam, 90 days from
the date that the notice is received. In Japan, it is three months from the date of
resolution.

2. Shareholder’s right to elect and remove members of the Board.

Procedural and/or legal mechanisms available to a company do not
permit it to impede entitled shareholders from electing and removing members
of the board. Effective means of redress are available for those whose rights
have been impeded or violated.

During the shareholders meeting in each country, the law allows the
shareholder to vote for electing and removing director and auditor of the
company and for deciding any other matters that may arise within the company.
In the case of misconduct or violation of the law with respect to director's or
auditor's performance of his or her duties, shareholder have right to remove the
directors or auditors by the resolution of shareholders meeting.

The shareholder may request the directors to call a general shareholders
meeting depending on the number of shares. Cambodia requires 51% of the
issued shares of the company that exercise the right to vote at the meeting but the
request may consist of several request forms signed by one or more shareholders
to achieve 51% for calling the meeting. In the case where directors do not call the
meeting within twenty-one (21) days after receiving the request; any shareholder
who signed the request may call the meeting. Laos has very similar number of
percentages for request to the director to call a shareholders meeting, requiring
more than 50% for making the request. In Vietnam, a shareholder or group of
shareholders that hold 10% or more of total shares have the right to request
Board of Directors to call shareholders meeting; in case where the Board of
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Directors and Board of Supervision do not call the shareholders meeting, such
shareholder or group of shareholders may call the shareholders meeting. In Japan,
it is 3% (proposing the agenda is 1%, putting items for discussion on the agenda
can be made by single shareholder). But in Myanmar, there is no general rule that
an individual shareholder can call shareholders meeting.

3. Advance notice of shareholders meeting

The corporate governance framework requires or encourages
companies to provide sufficient advance notice of shareholder meetings and to
deliver meeting material covering the issues to be decided that is adequate for
shareholders to make informed decisions. The standard generally is observed
in the jurisdiction and investors generally acknowledge that notice and
information provided by companies is adequate. There are effective means of
redress for shareholders where required procedures are not followed

A written notice of every general shareholders meeting shall be given to
all shareholders, directors, and the auditors as the followings:

Cambodia requires at least 20 days to 50 days before the meeting for
advance notice. The notice of general shareholders meeting shall state the date,
agenda, and location of the meeting.

When special business is to be discussed at the meeting:

Documents stating the nature of that business in sufficient detail to
permit the shareholder to form a reasoned judgment; and
The text of any special resolution to be submitted at the meeting.

Failure to receive a notice does not deprive a shareholder of the right to

vote at the meeting.

Laos requires 5 working days advance notice before the meeting takes
place. The notice shall include the date, opening and closing time, and venue of
the meeting together with all the necessary documents relating to the meeting.

Myanmar requires 14 days advance notice before the meeting takes
place. The notice shall include the date, opening and closing time, and venue of
the meeting together with all the necessary documents relating to the meeting
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Vietnam requires minimum 7 working days for the notice of
shareholders meeting in advance.

Included in the invitation are the agenda and documents supporting the
resolutions to be decided at the general shareholders meeting. However, the law
does not specify the kind of information which must be distributed to
shareholders. In most cases, the invitation merely includes instructions on where
and when shareholders may require documentations for the meeting. In some
companies, copies of documentations and handouts are provided at the meetings.

Japan requires that advance notice must be sent to shareholders no later
than two weeks prior to the date of the shareholders meeting. The notice shall
specify the date, opening time, place and the agenda of the shareholders meeting.

In cases where the number of the shareholders is one thousand or more,
the directors shall, when dispatching the notice, give the shareholder the
document stating matters of reference for the exercise of votes.

4. Shareholder’s right of asking questions, proposing items on the
agenda and submitting proposal for shareholders meeting.

The corporate governance framework requires or encourages
companies to: (a) facilitate shareholders asking questions of the board; and (b)
permit shareholders to propose items for discussion on the agenda or to submit
proposals/resolutions for consideration at the meeting of shareholders
regarding matters viewed as appropriate for shareholder action by applicable
law. There is an effective means of appeal on procedural grounds. Where
voluntary, the standard is widespread.

Thresholds for share ownership establishing the right of individual
shareholders, or groups of shareholders, to pose questions, to place items on
the agenda or to submit proposals/resolutions for consideration at the meeting
of shareholders regarding matters viewed as appropriate for shareholder action
by applicable law should not be restrictive and should take into account the
concentration of ownership in the jurisdiction and the average size of the
company.

There are some differences in requirement for the right to ask questions,
propose items on the agenda and submit proposal of shareholders meeting among
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the countries. According to Cambodian law, the shareholders can express any
opinion or purpose of objecting to the transaction of any business on the grounds
that the meeting is not lawfully called.

In Laos the shareholders have right to ask the appropriate question
during the meeting and the only shareholder, who has 1/3 of total shares can
propose extra items on the agenda.

Myanmar gives the right to all shareholders to propose extra items on
the agenda and any other opinion before the meeting takes place and during the
meeting.

Vietnam allows shareholders to make recommendation that items should
be included in the agenda no later than 3 days before the general shareholders
meeting takes place. During the meeting, shareholders have no right to raise any
matters that not included in the agenda. This system is very similar to the
Japanese system in the past.

Japan now adopts slightly different approach, such as shareholders
having consecutively for the preceding six months or more not less than 1% of
total voting rights of all shareholders or not less than 300 votes may demand that
the directors propose items on the agenda of the shareholders meeting. That
demand shall be submitted no later than eight weeks prior to the date of the
shareholders meeting. Any shareholder may submit proposals at the shareholders
meeting with respect to the agenda of the shareholders meeting.

5. Shareholder’s right to make their views on remuneration policy

The corporate governance framework requires or encourages
companies to present the opportunity for shareholders to make their views
known either at the meeting of shareholders or by equivalent means about the
compensation policy for board members and key executives. There are
provisions for shareholders to explicitly approve equity-based compensation
schemes and this power is not delegated to the board.

Cambodia: Based on Cambodian law, the remuneration of auditor may
be set by ordinary resolution of the shareholders meeting. The remuneration of

Group 2
ICD NEWS #3575 (2008.6) 289



director is not clearly stipulated.

Laos: A director of the limited company has no salary but receives an
annual honorarium and remuneration for each meeting at the rate or in the
amount agreed upon by the shareholders meeting, except for a director appointed
from outside persons or as otherwise agreed.

Myanmar: The remuneration of the directors shall be determined by the
company at general shareholder meeting.

Vietnam: Ordinary (annual) shareholders meetings vote on the total
package of remuneration for the board, for both listed and non-listed companies.
The board decides on the remuneration of individual board members.
Remuneration and other information on the board and management are to be
disclosed in the annual report. Under the LOE 2005, payment for managers may
consist of three parts: (i) compensation, calculated based on working day rate, (i1)
bonus, and (iii) other private benefits. Payments in the form of stock option
bonuses also are becoming common in listed companies.

Japan: In a company with board of company auditors, the remuneration
of directors and company auditors shall be fixed by resolution of a shareholder
meeting. The contents of “equity-based remuneration” (a stock option) shall be
fixed by resolution of a shareholder meeting.

In a company with committees, remuneration for individual executive
officers and directors shall be fixed by resolution of a compensation committee
meeting. The majority of compensation committee members shall be outside
directors. Moreover, the remuneration policy for executive officers and directors
1s recorded in the business reports, and directors shall, when giving notice to call
annual shareholders meetings, provide shareholders with the business reports.

The remuneration of the other key officer is fixed by resolution of a
board of directors meeting, etc.
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6. Shareholder’s right to vote in absentia

The corporate governance framework permits shareholders to vote in
absentia (including postal voting and other procedures) and that this vote can
be for or against a resolution, and fully equivalent to the possibilities allowed to
those shareholders present. Shareholders have an effective remedy against the
company if it does not provide the options prescribed by law. Adoption of one or
more of the functionally equivalent range of options by companies is
widespread.

In all countries, proxy voting is allowed. Only Japan allows the
shareholder who is absent in the meeting to vote by sending postal mail or
e-mail.

Cambodia: the shareholders must attend the meeting to be able to cast
off their vote, but any shareholder may authorize any other natural person to
represent and vote for him or her as a proxy at any meeting. All proxy shall be in
writing and shall be signed by the shareholder and shall be dated. A proxy shall
not be valid for more than one year after the date of its signature or for such
shorter time as the proxy itself may provide.

Laos: A shareholder may assign any proxy to attend the meeting on
his/her behalf but such assignment shall be made in writing and handed over,
before the holding of the meeting, to the board of directors or the director. The
proxy has equal votes to the votes of the assigning shareholder, except as
provided otherwise in the assignment.

Myanmar: The instrument appointing a proxy shall be in writing under
the hand of the shareholder or of his attorney duly authorized in writing, or if the
shareholder is a corporation, either under the common seal, or under the hand of
an officer or attorney so authorized, no person shall be treated as valid. The
instrument appointing a proxy shall be deposited at the registered office of the
company not less than 72 hours before the time for holding the meeting.

Vietnam: The General Meeting of Shareholders shall pass resolutions
which fall within its power by way of voting in the meeting or collecting written
opinions. Shareholders may authorize other persons to act on their behalf in
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attending the meeting. Letters of proxy shall be in writing in the form as
prescribed by the company and need not be notarized.

Postal and electronic voting: Voting by mail/post is permitted when the
resolution is simple . Voting by mail/post does occur in practice.

Japan: Shareholders may exercise their votes by proxy. In cases where
the number of the shareholders is one thousand or more, such company shall
permit the shareholders who do not attend the shareholders meeting to exercise
their votes in writing (or by an electromagnetic method).

7. Protection of minority shareholders against abuse of controlling
shareholders.

The corporate governance framework provides either ex-ante
mechanisms for minority shareholders to protect their rights that have proved
effective and/or ex-post sanctions against controlling shareholders for abusive
action taken against them. There are effective means of redress for minority
shareholders and adequate remedies.

Cambodia: for special resolution, it requires at least 2/3 of the total
votes.

Laos: for special resolution, it requires at least 2/3 of those in attendance
at the meeting being the shares of at least eighty percent of total contributed
share. In Lao, minority shareholder has right to gain compensation later for such
damage as agreed.

Myanmar: Not applicable.

Vietnam: A resolution involving type of shares and a number of shares to
be issued under each type, amendments and supplements of the company charter,
the reorganization and dissolution of the company, or investment, the sale of 50%
or more of the total value of assets recorded in the company accounting books
shall be passed when is approved by no less than 75% of total votes of
participating shareholders.

Under the EL 2005, minority shareholders shall have the right to request
the court to void any resolution or decision that violates the company’s charter.
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According to the Civil Code 2004, shareholders may petition an economic court
to overturn a meeting decision. In cases of merger, reorganization, large
transactions, and changes in the company’s charter, shareholders that voted
against or did not participate in the general shareholder meeting have the right to
sell their shares back to the company at market price.

Japan: In cases where a company changes the articles of incorporation
etc., the resolution of shareholders meeting shall be made by 2/3 or more of the
votes of the shareholders present at the meeting where the shareholders holding a
majority of the votes are present. In the case of merger, reorganization, etc.,
dissenting shareholders may demand that the company purchase, at a fair price,
the shares held by such shareholders. In cases where a resolution of shareholders
meeting is significantly inappropriate by reason that a shareholder having special
interest concerning such resolution has exercised his voting right, the
shareholders may demand, by means of a lawsuit, that such resolution be
canceled.

8. Independent directors and independent auditors.

i. The corporate governance framework requires or encourages: (a) a
proportion of the board to be independent; (b) sets out criteria for
independence that address the primary agency conflicts that arise because of
ownership and control structures in the jurisdiction and are not easily
bypassed; and (c) places the onus on companies to declare who they regard as
independent and the reasons. There are effective mechanisms enabling
shareholders to hold the board to account for inadequate performance of this
responsibility, such as meaningful opportunities to address shareholder
concerns at the shareholders meeting, put items on the meeting agenda, vote
against board members, and/or an effective market in corporate control. There
is widespread adherence to the standard.

it. The corporate governance framework requires or encourages a
sufficient number of non-executive board members capable of exercising
independent judgment to oversee tasks where there is a potential for conflict of
interest including: (a) oversight of the integrity of financial and non-financial
reporting including external audit; (b) review and management of related party
transactions and self-dealing; (c) nomination of board members and key
executives; and (d) board and executive remuneration. Where the standard is
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mandatory, the requirements are backed by effective enforcement mechanisms
and adequate remedies. Where the standard is not mandatory or otherwise
enforced, there are effective mechanisms enabling shareholders to hold the
board to account for inadequate performance of this responsibility, such as
meaningful opportunities to address shareholder concerns at the shareholders
meeting, put items on the meeting agenda, vote against board members, and/or
an effective market in corporate control. There is widespread adherence to the
standard.

Cambodia: In Cambodian law it does not state that the company requires
an outside director or outside auditor. Cambodian law prefers to give a freedom
to company in operating their business as long as it operates in an appropriate
manner. In practice, the company usually appoints an outside auditor such as
(Price & Cooper) to audit their company's financial account.

Vietnam: For non listed company, unless otherwise provided in the
company charter, the Board of Directors shall consist of at least 3 members and
no more than 11 members; no independent director and independent auditor is
required. The financial report of shareholding companies must be certified by an
public certified accountant.

For listed company, the number of the Board of Directors shall be at least
5 members and at most 11 members, one third of whom shall be non-executive
independent members. While non-executive independent directors are required
for listed companies, the law does not define clearly who can be a non-executive
independent director. The role of non-executive independent directors is not
clear.

Japan:

In a company with board of company auditors, the half or more of
auditors shall be outside company auditors. In a company with committees, the
majority of the committee members of a nominating committee, an audit
committee and a compensation committee shall be outside directors.

Outside company auditor means an auditor who has neither ever served
in the past as a director, accounting advisor or executive officer, nor as an
employee, including a manager, of such company or any of its subsidiaries. A
company auditor may not concurrently act as a director, employee, including
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manager, of that company or its subsidiary, and may not act as an accounting
advisor or an executive officer of such subsidiary.

Outside director means a director who is neither an executive director nor
an executive officer, nor an employee, including a manager, of such company or
any of its subsidiaries, and who has neither ever served in the past as a director,
nor executive officer, nor as an employee, including a manager, of such company
or its subsidiaries.

When the outside company auditor or outside director is elected, it is
necessary to register as such. Moreover, it must be specified in a reference
document for shareholders meeting and annual business report that the outside
company auditor or outside director is independent or not.

In Laos and Myanmar, the law does not state clearly about the
independent director and auditor. In Laos, director may be an outsider but in
Myanmar, a director must be a shareholder.

RECOMMENDATIONS

After number of findings, we have learnt that, every law of each country
1s stipulated for ensuring those country’s benefits and interests. It is very hard to
compare which legal system is better than the other. We all believe that the
company laws of all countries are working very well based on the country’s
conditions and situation. We do not yet know what will happen in the future.
There will be some changes for improvement and additions to ensure more
benefits for those countries in competitive global market. Japan is different from
the rest of the countries, because it has been developed in this field for many
years, even though, we still feel that some changes could be done for
improvement.

Cambodia:

1. The law does not state clearly about the remuneration but in practice
usually it is voted by shareholders. The law should specify clearly that the
shareholders have right to decide the remuneration for directors.

2. There are no indications of outside director and outside auditor. For
example, the director of a company is usually the person who has majority of
shares in the company. In this case, he exercises his duties on the interest of
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majority shareholders. By learning from the Japanese experiences, Cambodia
should introduce independent director who plays the important role in helping the
minority shareholder and monitoring other directors of the company.

3. Another point is that Cambodian law states that shareholders having at
least 51% of the total shares can call a meeting. This means that they can also
propose agenda of the meeting. Under this system the meeting cannot be called
in a fair manner because minority shareholders can not propose an agenda. The
requirement of 51% should be lowered.

4. Cambodia law should give an extra right to the shareholder to propose
items for discussion on the agenda before the meeting takes place.

Laos

In the Lao law, five day period for sending notice is too short and needs
to be extended. This will give appropriate time for shareholders including foreign
shareholders to attend the meeting. The other point is that 60 day period for
shareholder to request the court to cancel the resolution of shareholder’s meeting
is also too short.

Myanmar

Today, the most important form of business organization in Myanmar is
the corporation. The concept of corporation is not new in Myanmar. Some of the
commercial laws and corporate laws were kept intact during the period of the
past 25 years since 1988. When Myanmar adopted the market oriented economic
system, these laws came into practice and became effective once again. The
Government of Myanmar not only put practice into these laws but also
promulgated new laws to be in line with the changing economic environment;
encouraging private sector development under the market oriented economic
system. To achieve that goal, the Government has to work in the intelligent way
to set up the legal system that appropriate to companies. So there are some
recommendations, such as:

1. Myanmar should state clearly the right of shareholder to file petition to
the court to cancel the resolution of shareholder meeting.

2. The time limit 14 days for notice of shareholder meeting is too short
and needs to be extended.

3. The remuneration policy for directors and auditors should be
announced to every shareholder.
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4. The law should introduce the system of independent director and
auditor to improve the corporate governance in companies.

Vietnam:

1. In practice, shareholders redress is limited. The new Enterprise Law
2005 introduced, in principle, the right of shareholders to request the economic
court to cancel the resolution of general shareholder meeting. However, in joint
stock companies, shareholders can not sue directors based on the rule that the
company shall bear the cost of the lawsuit. Shareholders cannot file lawsuit
against directors in the form of class action and derivative actions, which have
not yet been introduced in Vietnam. Therefore, Vietnam should state clearly the
right to file petition to the court under the form of class action and derivative
action.

2. The right to nominate candidates to the Board of Management is only
for a shareholder or a group of shareholders holding more than 10% of the total
ordinary shares for a consecutive period of six months or more. Vietnam should
consider lowering the minimum 10% ownership threshold to nominate a member
of the board.

3. Notice of shareholder meetings shall be made 7 days in advance. This
does not provide adequate time for shareholders, particularly foreign
shareholders, to participate. We think the 7-day notice for general shareholder
meeting is too short and needs to be increased to one month.

4. In Vietnam, the right to recommend items to be included in the agenda
of the general shareholder meeting should be opened to all shareholders, not only
for a shareholder or a group of shareholders holding more than 10% of the total
ordinary shares for a consecutive period of six months or more.

5. Performance-enhancing mechanisms should be allowed and promoted.
Such mechanisms align the interests of senior executives and management of the
company with those of their shareholders, and provide incentives for the former
to perform. Such schemes should be approved by shareholders. No member of
the board or the CEO should be involved in deciding on his/her own
remuneration. A remuneration committee comprising non-executive members
under the Board of Directors should be set up.
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6. Voting by proxy should be encouraged, and shareholders should be
allowed to elect proxies through electronic devices. Vietnam should allow the
shareholder who is absent in the meeting to have the right to vote by sending
postal mail or e-mail.

7. In Vietnam, the law should define the concept of independent directors
and provide guidelines with regard to their qualifications and nomination
procedures.

Japan: As for Japan, the following five points are recommended.

1. The period of filing lawsuit for canceling the resolution of
shareholders meeting shall be extended.

We think, in Japan, the means of redress is not enough for the protection
of shareholder’s rights, because the period for filing the lawsuit for canceling the
resolution of shareholder’s meeting is counted from the date of such resolution,
though there is no system to notify shareholders of the content of the resolution.
Therefore, it is necessary to examine what should be the appropriate period for
filing the lawsuit for canceling the resolution of shareholder’s meeting.

2. The notice for calling shareholders meeting shall be sent earlier. In
Japan the notice for calling shareholders meeting shall be sent at least two weeks
before the meeting. Therefore it is necessary to examine some improvement for
the listed companies with many shareholders so that earlier delivery of notice
would be obliged.

3. In company with committees shareholders shall get involved with the
procedure to determine compensation of executive officers and directors.

In Japan there is no effective system that shareholders get involved with
the procedure to determine compensation of executive officer and directors.
Therefore it is necessary to consider some improvements that shareholder’s
approval is required as to the compensation policy of remuneration committees.

4. It i1s necessary to improve the system to protect minority
shareholders from the abuse of controlling shareholders.

It 1s difficult to say that Japan has effective systems to protect minority
shareholder from the abuse of controlling shareholders. Therefore Japan shall
introduce the system like fiduciary duty of controlling shareholders.

5. Full utilization of independent directors and independent auditor
shall be considered.
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Although Japan has the system of outside director and outside auditor,
the independence has some doubt because they can be assumed by major trading
partners or relatives. Therefore further utilization of independent director and
independent auditor shall be examined by reviewing the requirements of outside
directors and outside auditors.
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Myanmar — Company Limited by Shareholders
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Japan — Company with Board of Company Auditors

I_. Shareholders Meeting
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Accounting Auditor ‘ Executive Director
A Certified Public Accountant
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“Outside company auditor” means an auditor of any company who has neither ever served in the past as a director,
accounting advisor or executive officer, nor as an employee, including a manager, of such company or any of its subsidiaries.
A company auditor of a company may not concurrently act as a director, employee, including manager, of such company

or its subsidiary, and may not act as an accounting advisor or an executive officer of such subsidiary.

Japan — Company with Committees
| Shareholders Meeting
Election and I
removal Decision of agenda =—— Election and
removal
. . . Election and
[[ Nominating Committee ] removal
[[ Compensation Committee ] Board of Directors 3 or more
Decision[ Audit Committee Auditing Eleﬁgtln?g\lg?d
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3 or more
More than half of the member: sion
must be outside directors.
removal
' |

Accounting Auditor Execut|ve Offlcer

A Certified Public Accountant
or an audit firm

“Outside director” means a director of any company who is neither an executive director nor an executive officer, nor an
employee, including a manager, of such company or any of its subsidiaries, and who has neither ever served in the past as an

executive director, nor executive officer, nor as an employee, including a manager, of such company or its subsidiaries.
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INTERNATIONAL SEMINAR ON CIVIL AND COMMERCIAL LAW 28™ JANUARY — 8™ MARCH 2008

COMPLIANCE SYSTEM
FOR LONG-TERM AND SUSTAINABLE DEVELOPMENT
OSAKA, MARCH OF 2008
PREPARED BY GROUP lll (HAPPY GROUP)

SOTHA SOTHAN - CAMBODIA
THIPHAVONG KHAMPHOUANG - LAOS
KHIN SOE SOE LINN - MYANMAR
LE BA NGOC - VIETNAM
SHIGA MASARU - JAPAN

l. EXECUTIVE SUMMARY

Pursuant to the lesson learnt on corporate governance must comply with internal
rules, policies, regulations and business ethics and laws system in order to enhance the
good practical business operation. Meanwhile, to interact and play together within country
and country as well as to prevent the misconduct and violation, especially, the distribution
of rights and responsibilities among different participants in a corporation occurred from
such as shareholders, directors, top managers and other stakeholders. The corporate
governance’s introduction system is not only an access system that can handle the best
practical issues related to its basic laws and regulations but it is also concerned with world
wide environment, social contribution, economies, consumers, and employees as well.

In general, we would do the final report that helps all of us determine, at least,
a certain objectives that will approach the business activities and set a general direction of
our purposes in the future issues. The report interprets the status and legal system among
Cambodia, Laos, Myanmar, Vietnam and Japan with its analysis of conduct and makes
proposal that may improve corporate governance in our countries.

In order to enhance the best practical issue on Corporate Governance we should
learn know-how Corporate Governance and the role of Internal Control System and the
Audit System inside the Corporate Governance in business activities.

However, to make Corporate Governance work sufficiently, we should focus on
Compliance System that is a lively introduction of corporate law; we cannot do business by
ignoring internal and external laws, rules and regulations as well as its risk management.

Therefore, Compliance System is a system to ensure that everyone in the company,
including the board of directors, partners, management, employees and agents
understands the standards of conduct applicable to their designated roles, finding out the
misconduct at early stage, providing effective mechanisms for the timely correction of non-
compliant conduct.

For implementation of Compliance System in a company, we need to train or recruit
the legal officer and accounting auditor who can do the activity related to complying with
the laws, regulations, etc.
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M. ANALISYS "FEASIBILITY STUDY"

Looking at the table above, we realize some parts of compliance system is too
narrow, so it is reason why these below misconducts may happen and cause the
consequence if the company doesn't have enough preventive measures, stopping system
and derivative action by law:

Country The main kind of misconduct

Cambodia - Fraud in accounting

- Unpaid overwork wage (gain workforce)

- Unfair punishment of day off - working with no notice from
employees

Laos - Fraud in accounting
- Unpaid of social insurance
- Violation of environment protection (pollution)

Myanmar - Fraud in accounting
- Director abuse the power
VietNam - Fraud in accounting

- Unpaid of social insurance
- Violation of environment protection (pollution)

Japan - Fraud in accounting
- Disguise display of merchandise
- Unpaid overwork wage

Through the above table, if the preventive measure, stopping system and derivative
action is not adopted the main issues cause by the managerial career, the company will
face with its shameful conduct or lose its reputation.

Moreover, company itself faces bankruptcy; lose its competition ability, causing people
unemployed, which impact on the shareholders’ interest, state’s interest, labor's interest;
insecure social responsibility, employees’ protection as well as healthy hazardous
humanity from the lacking environment protection system and lose investment attraction
from oversea investors. That is the main factor-leading environment of investment meet a
big damage.

IV. PROPOSAL

As analysis above, we understand that the Compliance system is important for our
countries' corporate law system.

To improve the Compliance System on the corporate law, we need adopt these
following matters that we lack in corporate law:

Preventive Measures, Stopping System, Compensation and Derivative action:

1. Preventive Measures:

1.1. Setting up independent Compliance division (in form of Compliance
Committee or Department) by law:

Setting up independent Compliance division is compulsory by law:
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Any company that has big charter capital or has large number of employees or
has business in financial, insurance or security fields shall setup an independent
Compliance division in company..

Other company should establish a compliance system if necessary.

There are two reasons why setting up compliance system for small company is
voluntary:

- The first reason is that small company has simple structure and management, has
small number of shareholders, the conflict of interest between shareholders rarely happen.

- The second reason is cost.

The cost of setting up, running and maintaining the compliance system is not small
amount of money. So small company cannot bear this cost.

1.1.1. The functions, rights and duties of Compliance division:

For ensuring the independent and effective operation of Compliance division in a
company, Compliance divisions shall have at least the functions, duties and the rights
below:

Operation regarding the board of director’s decisions.

Preservation of the meeting minutes of the board of directors.

The supervision functions of the supervisors.

The rules for the conduct of directors in the respect of legal compliance.
The standards for evaluating legal compliance.

The formulation of annual compliance plan.

The creation of legal compliance environment.

The audit of legal compliance operations and actions in case of violation.
Draw up Code of Conduct.

©CooNo>OhWN =

1.1.2 The annual compliance plan shall have the contain at least:

Plan for evaluating compliance by respective units.

Review of results of violation cases handled in the previous year.
Legal compliance education training and dissemination.

Review and improvement of compliance system.

hpobp~

1.2. Code of Conduct

Any company that had set up compliance division shall make Code of Conduct. The
Code of Conduct guides every people in company against antisocial element and scandals.

The Code of Conduct states the standards for the purpose of guiding every director,
employee how to implement and have good behavior.

Company shall give Code of Conduct book and make Code of Conduct's training to
all employees, directors of company and any its subsidiaries.

The Code of conduct should be revised if necessary.

2. Stopping measures
Stopping measures is to ensure that every misconduct shall be stopped

dramatically to avoid the damage or reduce the damage to company, employees or to
other people.
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2.1. Hotline

Any company that had set up compliance division shall set up Hotline system and
its protection.

The hotline shall be ensured of good operation any time and shall be separated with
other line and easy to make connection to competent person.

Any people who inform or caution the misconduct have to be protected by law.
2.2. Making Injunction System

The corporate law of each country should set up an injunction system to ensure that
shareholder, auditor have the right to request the court making order company to stop
misconduct or removal the director who implement the misconduct.

3. Compensation - Derivative Suit

The corporate law of each country should set up or improve the compensation and
derivative suit and its procedure, cost etc.,

The derivative suit procedure should follow the principles below:

- The shareholders who own share for at least 06 months or the period set in the
charter (bylaws) of company may request company to file a lawsuit against directors, etc.

- In case that the company doesn't file a lawsuit within 60 days, the shareholders
may file a lawsuit against directors etc.

If there is concern that the company will suffer unrecoverable damages due to the
passage of 60 days, the shareholders may immediately file a lawsuit against directors etc.

4. Revision of System

Revision of system should be implemented optionally by counsel from Enterprise
Federation of each country for the purpose of improvement of implementation's effect of
compliance system.

V. COMPREHENSIVE CONCLUSION

Compliance system is one part of Corporate Governance. Day by day, every
people recognize it plays an important role to enhance operational effect of company for
the purpose of achieving the target of company and competitive ability of company in the
era of globalization.

It helps company implementing the social role, contributing more welfare for
society, maintaining long-term and sustainable development.

To achieve that purpose, the government has to do more works in the intelligence
way to set up the legal system appropriately and friendly with company.

From our point of view, we understand that Corporate Governance generally
and Compliance System particularly in our countries' legal system is not enough.

We need more researches, learn more from other country and share the value,
knowledge... to improve our corporate law.

Otherwise, from point of view of company, they have to learn more and apply
compliance system as well.

The enterprise Federation should introduce and propagate the experience of
Corporate Governance and Compliance System to the company...
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VI. LAST WORD

We would like to say thank you to all of JICA and ICD staffs, especially Ms
Tanaka, Takeuchi, Tsuchiya, Mr. Kuki, Kato ... and other people to help us
understanding on Compliance System, having convenient conditions of working... So we
can successfully complete this difficult final report.
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