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) Arthur M.Mitchell

3 | + Graduated from Harvard Law School. Post-graduate studies at Kyoto
University in Japanese law and at international Christian University in
Japanese politics.

+ Formerly Head of the Japan Practice Group at the international law firm of
Coudert Brothers. Other positions included serving as the private secretary
to former Prime minister Masayoshi Ohira; Secretary of The Japan society
in New York Secretary of the Asian Affairs Committee of the Association
of the Bar of the City of New York; and member of the Council on Foreign
Relations. Frequent commentator on legal and regulatory issues affecting
trade, investment and finance in the Asian Wall Street Journal. Nihon Keizai
Shimbun and other publications. Lecturer on Japanese law at Columbia
University’s Parker School of International and Comparative Law and
participant in major international conferences relating to Japan, including the
Harvard Symposium on Building the Financial System of the 21% Century:
An Agenda for Japan and the United States.

+ Currently General Counsel of the Asian Development Bank

Hamid L.Sharif

+ UK-qualified barrister of Lincoln's Inn with a Master in Laws from
Cambridge University

+ Formerly a partner with a leading Pakistan law firm in Lahore with areas of
practice in banking and corporate law. privatization and limited recourse
financing of infrastructure projects.

+ Currently Assistant General Counsel at the Asian Development Bank. Works
on ADB projects in South Asia and leads a team of lawyers (from several
countries including Bangladesh, Belgium, Indonesia, Hew Zealand,
Singapore, Pakistan and USA). Also heads the Special Practice Group on
Law and Policy Reform responsible for many ADB regional initiatives,
including initiatives in judicial independence, legal empowerment, insolvency
and secured transactions.

Eveline N.Fischer

+ Graduated from the University of Leyden(the Netherlands)Faculty of Law;
received Master of Law degree, with a major in Civil Law.

* Formerly practiced law in Amsterdam, the Netherlands, with the Dutch
firm of Loeff & Van der Ploeg.

+ Currently Assistant General Counsel at the Asian Development Bank and in
charge of a team of lawyers covering the Mekong region, Indonesia and the
Philippines. Has been responsible for a large technical assistance project in
Viet Ham for retraining of government legal officers, and a technical
assistance project in Cambodia for implementation of the Land Law. In Viet Nam,
worked closely with other donors and Vietnamese government
agencies, in particular the Ministry of Justice, on a legal needs analysis and
a long-term framework for development of the legal system.
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[F& (=88] Good morning, Mr. Mitchell, Mr.
Sharif and Ms. Fischer. Could you hear me?

[TvTF =] Yes, we can hear you.

[F1& (8] My name is Misawa, an attorney
of the Ministry of Justice, Japan. | am the presenter
of this conference. Nice to meet you.

[T yTF=] It’s nice to meet you. Thank
you.

[F& (ZE3)] We appreciate your participation
in this conference and we are interested in your
presentation and ADB’s activities, because we think
the cooperation or coordination among donors is
becoming more important. | have already introduced
you to the audience in Japanese. So would you start
your presentation?

[ vF =] Yes, we will. Thank you. 1’d
like to mention that | agree with you that the
coordination among donors is very important.

I’m going to take a few minutes to give you a
brief overview of the directions in which we are going,
and then Mr. Sharif will give you more specific details
about our activities throughout the region, and Ms.
Fischer will focus on Vietnam and Cambodia.

The ADB has been involved in law and policy
reform for seven to eight years. \We have a great deal
of experience now throughout the region. Currently,
we are in the process of trying to distill the lessons
that we have learned through this experience.



We have discovered that our interventions
involve civil society, the government as well as the
private sector, and, in particular, the intersection
between those three spheres of activities. It can take
place, for example, between the government and the
private sector through the reform of local laws in
China, involving the WTO accession and compliance.
Another intersection might be between civil society
and the government concerning reforms that are
necessary in order for citizens to obtain access to
justice. We have a very large program in Pakistan
that deals with all sorts of issues.

We will propose new interventions that will focus
specifically on the nexus between these various
spheres and try to determine: Which are the best kinds,
the most effective types of interventions for
multilateral development banks, such as the ADB?

Now I’d like to turn over to Mr. Sharif to give
you a few more concrete examples.

[+ V7] Thank you very much. | would
like to inform you about how the ADB, as a
development bank, got started in law and policy
reform and the sorts of activities it has been
supporting.

The ADB’s interventions go back to its Policy on
Governance that was adopted in 1995. In the
aftermath of the governance policy, the main focus of
ADB’s law and policy reform activities was basically
on supporting and enabling environment for a market
economy.

As the ADB sees economic growth as the driver
of poverty reduction, it is very important to support
the market economy. For this purpose a lot of
technical assistance has been provided to enable
developing countries of Asia to put in place basic
market laws, such as insolvency law, secured
transaction law, company law, improvement in
banking law, etc.

Examples of this are: in Mongolia. ADB has also
supported, development of capital market; in Pakistan,
the Philippines and Indonesia, and in the Kyrgyz
Republic a very significant program to strengthen
corporate governance has been supported by ADB.

However, as the ADB in 1999 re-engaged with
poverty as the main overarching goal of its operations,
the ADB'’s law and policy reform activities also began
to support a more equitable economic growth. This
has led to many new initiatives and many new areas in
which we now operate.

An example of this is the support to increase the
availability of information to citizens. In many
countries, not even the basic laws are available and
ADB has played a key role in enabling developing
countries to disseminate information, particularly legal

information like laws and court decisions, to their
citizens.

ADB has also had to get involved in much
broader issues of access to justice. By this | mean
looking at the relationship between citizens and
institutions of the state that are in charge of service
delivery.  This has been a focus particularly in
countries where ADB is supporting decentralization
programs — for example, currently in Pakistan,
Indonesia and the Philippines. When you look at
service delivery, it’s important to appreciate that the
bureaucracy lies at the center of this service delivery.
And, in a sense, a lot of dispensation of justice takes
place at this level. Therefore, there is a need to look
at government procedures, working of bureaucracies
and ways to make the bureaucracy more accountable
to citizens. This means that we have supported
internal grievance procedure mechanisms and what
lawyers understand as broad interventions in the
development of administrative law.

The third area on which 1’d like to focus relates
to some regional initiatives that the ADB has
supported. In the aftermath of the 1997 economic
crisis, ADB provided support for the insolvency and
secured transaction law reform in developing countries
affected by the contagion. This has led to regional
workshops, development of common principles for
insolvency and secured transaction law reform. In
fact, in many countries such as Vietnam, Sri Lanka
and Bangladesh, ADB is actively involved in
supporting secured transaction law reform.

The second regional initiative to which 1’d like to
draw your attention is the area of legal empowerment.
Again, this means looking at legal and judicial reform
from the perspective of access to justice issue. In the
context of legal empowerment, we have looked at
different mechanisms that can be used to strengthen
citizens’ engagement with the government and legal
institutions. We have looked at the ways in which
development projects can incorporate features that will
enable citizens to get better service delivery.

The third regional initiative to which I would like
to draw your attention is judicial independence. In
the summer last year, ADB held a major seminar on
judicial independence that was attended by many chief
justices, law ministers and members of civil societies
from many developing countries. The final study
report is now available on the ADB website.

I would like to stop here and hand over to my
colleague, Eveline Fischer. She will speak about
ADB initiatives in the Mekong and Southeast Asia.
Thank you.

ICD NEWS %1475 (2004. 3) 31



(74 vy —] Good morning. | would like
to focus, in particular, on two projects that ADB has
been involved in Vietnam and Cambodia.

The project in Vietnam was a technical assistance
project for the retraining
of government legal
officers. It was a large
program for ADB; it
took several years to
deliver and required S$1
million.

The thing that we wanted to achieve with this
program was to change the mindset of Vietnamese
lawyers, rather to change their way of thinking about
legal issues. The problem was that, before, in the
law schools in Vietnam there was purely lecturing and
there was a rote mode of learning. People did not
learn how to actively analyze issues and how to find
solutions themselves. Then what happened was that
lawyers, when they were confronted with a real
problem and they did not have their teachers next to
them, they were unable to come up with a solution by
themselves, and this was what we wanted to change
through this program.

What we did was, first, to have a six-month
program to train trainers. We wanted this to be a
program delivered by Vietnamese in Vietnamese to
Vietnamese. Therefore, first the government selected
a number of trainers who were already trainers or
teachers at the law school in Hanoi, who had sufficient
level of English; they underwent additional English
training and after that they went to Melbourne
University Law School, where they were trained in
adult-teaching methodology, legal skills development
and some specific substantive law subjects. After
that, they went back to Vietnam and delivered ten
courses of three months each in Vietnam. Under this
program 1,000 Vietnamese lawyers were trained.

Now, as | mentioned before, one of the special
values of this program was that new teaching
methodologies were applied. The way the
Vietnamese teachers taught their students was through
dialog, role plays and moot court exercises. Of
course, there were lectures on certain subjects but it
was intermingled with the dialog method. A afterwards,
when we went around and checked with the
participants of all these training courses, we were told
that what really made a difference for them and what
they really liked about the program was the fact that
during the courses they were not passively absorbing
knowledge, but they were immediately forced to use it
in the classroom.

I’ll stop here about this program, except for one
last point I’d like to comment about this program: that
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the Vietnamese really took it over and now it is
institutionalized in the Vietnamese system; they have
their schools that continue delivering similar courses.

Now, a few words about Cambodia where we
have been working on a technical assistance program
for the implementation of the land law.  This program
consists of three components. First one is drafting
implementing decrees; second is the training of
persons who implement the law; and the third is public
awareness-raising, helping people to obtain the right
that they are entitled to under the land law.

About the drafting component, what is quite
important is the process being involved. Rather than
foreign consultants coming in, as happens so often,
who draft legislation, drop it and go away, this has
been a very interactive process involving the
Cambodian counterparts.

Moreover, we are not only looking at the law; we
are also looking at: How does it fit into the need of
Cambodia and into the overall policy environment?
What happens is, we start with listing policy issues
that should be included in the sub-decrees. This is
done through discussion with the Cambodian
counterparts. Then, a policy paper is developed.
The next step, also very important, is public
consultation to receive written and oral comments
from all stakeholders.  Subsequently, a draft of
sub-decrees consistent with the policy paper is
developed, and then there is another round of public
comments and another round of revisions
incorporating public comments.  Finally the draft
gets approved and submitted to the Council of
Ministers. Therefore, it is a very interactive program
seeking the feedback from as many stakeholders as
possible.

On the public awareness component, | would like
to mention that we have worked with actors who have
produced a video to make the land law come alive for
the general public. These videos are shown on TV in
Cambodia and there have been numerous reruns.
The general public can see, through a drama that is an
interesting show to look at, how the law actually
works and what they should do in order to register
their rights.

I think we are running Out of time, so I will stop
here.

[F& (Z38)] Thank you very much for your
informative presentation.

Could I start Question and Answer Session?

ZNTIE, BEISEICAD IZWEBWES,
WFELH L EFE LR, RBITEROAENZ
SWEHA, £, ROEFELRERELY H ZE
WELT, #HEMOBREZIERICKEAT2A(E
NELTEVERA, T, BIFEMEDHIC



B ST, EEFECEMAZBBEO W LW E R
WEF, EALIBBNNWZLET,

(%] My name is Morishima. May | raise
two questions?  First, 1’d like to ask you, how much
is the budget for the legal assistance program in
general, the ADB budget for the legal assistance
program per year? That is my first question.

Secondly, in the Japanese legal assistance
program in Cambodia, we are now drafting the civil
code — probably everyone knows about that. Of
course, civil code has some relationship — not only
some —a very intimate relation with the land law.
So we would like to talk with the ADB staff about the
land law and the civil code in the very near future.
Can we discuss this matter? Since time is very
limited, | have no time to discuss in detail substantive
matters, but are you prepared to discuss the matter
with us? That is my second question. Maybe the
second one is just a request.

[T vF=n] On the first question, I’m going
to ask Hamid Sharif to respond, and then Eveline will
respond on Cambodia.

[+ V7] On the budget, let me say that we
don’t have any budget specified as such for law and
policy reform activities. What happens in fact is that,
as part of country strategies, our regional departments
engage in a dialogue with the country concerned.
And then, if a county is interested in pursuing law and
policy reform, our staff will speak to them about
possible assistance that ADB can provide. That
assistance usually begins in the form of technical
assistance and ranges from 150,000 to even 1 million
or more. This may result in a loan. Again, the size
of the loan will depend on the demand of the country
in question. So far, we have only made one
stand-alone loan for law and policy reform, but we do
have, in many loans, components that focus on law
and policy reform. And again, the size of these
components varies according to the demand from the
country involved. Thank you.

(71 vivy—] Regarding the second question
on the civil code and the land law in Cambodia, I’m
very well aware of the issues that are on the table and |
would be delighted to discuss it at length at some other
occasion.  So, let’s keep in touch on that.

[%HE] Okay. Thank you very much.

[Fl= (2] flEEMABH Y TL XD
D RMGEAE, BREWWZLET,

[=mKk] My name is Kimitoshi Yabuki. 1’m the
director of the Office of International Affairs of Japan
Federation of Bar Associations. Our federation, the
JFB, has involved in the training of lawyers in
Cambodia for several years. Through that experience
I have one question.

Financial institutions, like World Bank and ADB,
are very often in the center of coordination of donor
organizations. My question is, how can you
coordinate your two laws? The first law is the law
for a financial institution; the second one is the law as
a supporting organization of developing countries.
You always discuss poverty reduction or human rights.
However, what financial institutions have done and
focused on so far are finance-related laws, like secured
transaction law, arbitration law or bankruptcy law
which require to be effected expeditiously. In my
experience, | got an impression — if my impression is
not correct, please correct me - that financial
institutions put importance on the speed and certain
types or areas of law as | mentioned earlier, and do not
finance the training of legal professionals. However,
in developing countries, assistance in many areas,
such as the training of legal professionals, needs
certain period of time. For example, in Cambodia,
Japan and France have worked on the training of
judges and lawyers, but ADB has not been involved in
the training of such professionals. So, my question
is: How have you coordinated your laws, laws of a
financial institution and laws for coordinating human
rights and donors in such countries?

[7 4>y v—] Thank you very much. |
think there is a misunderstanding that ADB is only
focusing on the legislation in the financial area. For
instance, the land law in Cambodia is a quite different
area and we are not only involved in the legislation in
that area, but also in the training.  Under this program,
for implementing the land law, we have developed a
training book, which is now being used in the royal
school for judges and prosecutors.

So, we are focusing on quite different subject
matters. | hope that that answers your question.

[#HE] May | interrupt you? Morishima again.
For the training, are you providing loan or you provide
just free training courses?

(71 v x—] We are not providing a
separate loan for training. We do provide technical
assistance.

[HE] By yourself? In that case, as a financial
institution, are you allowed to provide such service to
the developing countries? That may be his question.

[7 4 vvv—] ADB provides the funds,
which are used to pay for external consultants selected
by ADB in consultation with the government
concerned. ADB staff work closely with the
consultants.

[E7 ) May | add one thing...? B0 CTFiFi
£, SHTETVWLEEORT, 77 =INT
VAZREWVWIDIE, FTURT, RERLSH
WNEDZETT, B—rDIiF0E, 1 0FEE,
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ZNTIE, FHEOBEKRS ZEWETOT, FHi
DOEEKL T WLz BnEd,

Thank you very much for your participation in
spite of your tight schedule. | sincerely appreciate
you, Mr. Mitchell, Mr. Sharif, Ms. Fischer and Mr.
Noguchi. Thank you very much. (#13F)
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INTRODUCTION: LAW AND POLICY REFORM ACTIVITIES IN SUPPORT OF
POVERTY REDUCTION

Since 1994, the Asian Development Bank (ADB) has initiated or played a key role in the
broad areas of law reform, legal and judicial policy reform, legal and judicial institutional reform as
well as legal empowerment initiatives. (This work is collectively referred to by ADB as its Law and

Policy Reform activities.)

This paper explores how ADB’s law and policy reform activities have supported the
overarching goal of the ADB - poverty reduction. Part | looks at the scope of the ADB’s law and
policy reform work and the current priorities. Part Il identifies areas of strength and expertise
stemming from the ADB’s experience of ten years of law and policy reform work and why this work

is integral to ADB’s broader development objectives.

In 1999, the ADB rededicated itself to the eradication of poverty in the region with the
Poverty Reduction Strategy embodying the ADB’s commitment and approach to this task.

As a matter of definition, the ADB acknowledged a move away from income levels as the

chief indicator of poverty toward a definition that accentuates equality of rights and opportunity:

“poverty is a deprivation of essential assets and opportunities to which every human is
entitled. Everyone should have access to basic education and primary health services. Poor
households have the right to sustain themselves by their labour and be reasonably rewarded, as well
as having some protection from external shocks. Beyond income and basic services, individuals and
societies are also poor — and tend to remain so — if they are not empowered to participate in making

the decisions that shape their lives.”*

As a result of the new Poverty Reduction Strategy, the ADB has refocused its energies toward
supporting law and policy reform activities that will have an impact on reducing poverty through the
empowerment of the poor to contribute to local governance structures and decision-making processes
affecting their livelihoods and basic rights. At the same time, the ADB has continued to support
initiatives designed to strengthen the enabling environment for sustainable economic growth as well
as improve governance. ADB’s law and policy reform activities have also nurtured change in the field

of law and policy reform incrementally through regional cooperation efforts.

1 ADB, “Fighting Poverty in Asia and the Pacific: The Poverty Reduction Strategy”. (1999)
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THE SCOPE OF THE ADB’S LAW AND POLICY REFORM ACTIVITIES

In the last ten years, the Office of General Counsel (OGC) has, in close partnership with the

regional departments of the ADB, initiated or played a key role in projects involving law and policy

reform activities. This includes the largest legal and judicial reform program on a global scale — the

Pakistan Access to Justice Program involving loans of over US$350 million to work with the

government of Pakistan on a matrix of judicial, police, administrative and policy reforms.

The manner in which ADB has undertaken law and policy reform activities has undergone

change over the ten years but has included the following types of interventions:

Legislative and Institutional Reform

Legislative reform, including legal frameworks for decentralized government and for private
sector development and strengthening of the market economy;

Administrative reforms;

Regulatory Reforms;

Policy or standard setting reforms;

Assisting governments in considering how to effectively manage government legal services;
and

Working with judges and court registrars to make courts work more effectively; deliver
judgments of high quality and disseminate information on their work practices in a more

transparent manner to the public that they serve.

Transparency of Legal and Institutional Information

Awareness raising and capacity building in relation to legal reforms introduced, including
with poor communities within the DMCs;

Information dissemination and the promotion of transparency in relation to laws, court
judgments and administrative practices and policies;

Creation of an Asian legal database linking English translations of laws, court judgments and
commentaries on laws from DMC jurisdictions accessible via the Web; and

Working with courts and public sector institutions to publish information on their role and
performance through annual reports; websites or information kiosks within the institutions.



Capacity Building and Institutionalising Training

Working with government institutions and regulatory agencies to strengthen capacity to
deliver services to the poor and other members of society;

Creation of continuing legal education institutions for lawyers, judges, prosecutors and
government officials; and

Creation of training materials on new laws and policies including the creation of on-line
databases of in-house training materials for government departments with offices scattered

geographically.

Research

that:

Commissioning of research in strategic areas of law and policy reform and gathering key
players from DMCs to consider these findings.

Appendix 1 describes the wide range of subject matters that this work has covered.

ADB now channels its law and policy reform work into four priority areas through activities

strengthen the enabling environment for economic growth;
empower the poor by raising awareness of legal rights and obligations and strengthen their
ability to contribute to local governance structures and decision-making processes affecting

their livelihoods and basic rights;

support equality of access to justice and non-discrimination in the application and
enforcement of laws and policies; and

contribute to regional cooperation in strategic areas of law and policy reform.

These priority areas support the overall policy aim of poverty reduction through

complementary approaches. Strengthening the enabling environment for economic growth supports

policy actions to build a well-functioning public sector that delivers core services to citizens of ADB’s

developing member countries (DMCs) and facilitates the creation of jobs and prosperity through

private sector entrepreneurial activity. Empowering the poor to contribute to local governance

structures and decision-making processes affecting their livelihoods and basic rights aims to involve

. . . ] . . ] . . ] . . ] 5 . . ] . . ] . . ] . . ] . . ]
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citizens in ensuring that the benefits of economic growth are distributed in a non-discriminatory,
accountable and transparent fashion. The ADB’s role in building regional cooperation in strategic
areas of law and policy reform involves both contributing to and then sharing knowledge of
international, regional and national initiatives, so that individual DMCs can judge how certain law and
policy reform initiatives may contribute to economic development in their own country. In many
cases, law and policy reform activities will support parallel initiatives across these priority areas.

The ADB defines governance as being “the institutional environment in which citizens

interact among themselves and with government agencies/ officials™

. As a legal system encompasses
the rights and obligations of any individual, business or institution that is supported by formal or
informal enforcement mechanisms, law and policy reform activities involve the different types of
interaction between citizens, business and state institutions. The law and policy reform activities of

the ADB are integral to supporting improved governance across a range of sectors.

1. THE ADB’S EXPERIENCE IN LAW AND POLICY REFORM ACTIVITIES

One of the strengths of the ADB’s law and policy reform work has been its contribution
toward the creation of a reform dynamic within certain DMCs. The ADB has been able to leverage the
existing internal reform dynamic by supporting strategic contributions. The interplay of the following
three elements has allowed pro-reform DMCs to move quickly to benefit from ADB financial
resources in support of law and policy reform activities aimed at poverty reduction:

e Targeted research - both country and region specific - on key law and policy reform areas that
are then pilot-tested prior to wider implementation within the DMC;

e The bringing together of key legal stakeholders from DMCs at regional meetings to share
research results, discuss pilot studies and observe how reforms are working “across the

border” in possibly similar sub-regional settings;

e The interaction of ADB lawyers with DMC government lawyers, judges and the wider legal
community, as well as other donors, through Country Programming missions and ADB
project-specific missions, thereby building a dialogue that enables governments to trial and

then implement legal and judicial reforms on a broad scale.

A further element contributing to the dynamism of the ADB’s law and policy reform work
has been a willingness to experiment, conduct research, trial-test the results and revise approaches if
necessary prior to wider implementation in the field. Some of the successes will be documented in the

examples given within this section.

2 ADB, “Governance: Sound Development Management” (1999), p. 3.
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ADB Research in Law and Policy Reform and Its Application

The ADB has commissioned or contributed to significant research in the following areas:

¢ Insolvency and Secured Transactions;

e Legal Empowerment;

e Regulatory Regimes for Private Infrastructure Development;
e Money-Laundering;

e Socio-Legal Implications of Gender;

e Judicial Independence; and

o Role of Law and Legal Institutions in Asian Economic Development.

This section will highlight how the research into Legal Empowerment has underpinned the
Access to Justice Program (see Appendix 2) and the Sindh Rural Development Project (see Appendix
3) in Pakistan, both aimed at broadening access to justice by the poor, and supported many sector
loans and technical assistance grants in areas as diverse as land reform, rural development or water

use.

Legal Empowerment: Advancing Good Governance and Poverty Reduction

In 2000, the ADB commissioned a study that examined how legal empowerment — or the use
of law to increase the control that disadvantaged populations exercise over their lives — contributes to

good governance, poverty reduction and other development goals.

Legal empowerment is critically linked to the participation of the poor in issues that affect
their livelihood, basic rights and security. Legal empowerment, in essence, includes a range of
activities that promote awareness by the poor of their rights to public goods and services as well as
more basic legal rights concerning respect for and security of the individual. As the poor may also be
illiterate, raising awareness of new laws and policies may have to be conducted through national
campaigns involving comics, radio broadcasts, TV programmes or the performing arts. Legal
empowerment activities also extend beyond awareness raising when they develop mechanisms for
interaction with and the bringing of formalised grievances by citizens to government institutions or

the judiciary.

The governance dimension of legal empowerment acts in two complementary ways: firstly in
the short-term, the poor are better able to play an informed role in local decision-making to advance

their rights and interests and secondly in the longer-term, the mobilisation of public interest and
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expectations can have a catalytic impact in terms of making public institutions more responsive and
accountable to the needs and rights of the poor. The twin impacts of legal empowerment activities
support poverty reduction by both contributing to an improvement in the livelihood or material
conditions of the poor and through the sense of empowerment that comes from simply having the

knowledge and ability to shape public decision making processes on issues that affect their lives.

The Legal Empowerment Study recommended integrating legal empowerment components
into mainstream socioeconomic development projects as well as into legal reform projects. The study
noted that there is no standard “best practice” for legal empowerment” and that the integration of legal
empowerment work into ADB projects will involve experimentation and learning. However, in
conclusion the Study noted that “legal empowerment projects can potentially surpass other projects in
furthering the goal of poverty reduction. The very nature of legal empowerment work also lends itself
to other development priorities, such as demonstrating the value of public participation and helping to

advance it.”

Appendix 4 explores some of the findings of the Legal Empowerment Study and provides a
case study of the legal empowerment activities that are being employed in Cambodia to raise public
awareness of the Land Law and increase citizen’s access to mechanisms to realise their rights under

the new law.

ADB as a Catalyst for Regional Cooperation in Law and Policy Reform

The ADB has been proactive in giving a regional focus to its research in strategic law and
policy reform areas. This has involved commissioning research in selected areas across several DMCs,
bringing government officials, lawyers, judges, members of civil society and academics together to
discuss and comment on the research and then publishing and disseminating the findings. In some
cases, including the example of the regional insolvency work discussed below, the ADB law and
policy reform activities have lead to the creation of formal and informal networks of lawyers and

policy makers where they did not previously exist.

This section explores two examples of regional cooperation in the areas of insolvency and
secured transactions and money-laundering and articulates how these law and policy reform activities
support the ADB’s goal of poverty reduction.

Insolvency and Secured Transactions Reform

The beneficial combination of the timeliness and quality of research matched with regional
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endorsement by key stakeholders has been strikingly demonstrated in the area of insolvency and
secured transactions reform. Capturing the increased momentum toward financial sector reform
spawned in the wake of the Asian financial crisis, an OGC regional technical assistance project
analysed insolvency and business reorganization frameworks across eleven Asian jurisdictions and
proposed recommendations for further reform. This research was then channelled into the elaboration
and publication of good practice standards that are considered essential to debtor-creditor relations in
a sound corporate insolvency environment.> Demonstrating the pioneering nature of this work, the
United Nations Committee on International Trade Law (UNCITRAL) adopted these good practice

standards and incorporated them into its draft Legislative Guide on Insolvency Law.

The impact of the Asian Financial Crisis also highlighted the importance of developing a
framework for regional cooperation to address the growing problem of cross-border corporate
insolvencies. OGC’s two regional meetings of key stakeholders on strengthening national insolvency
frameworks lead to a further commitment by four DMCs to consider ways of cooperating in the area

of cross-border insolvencies.

The ADB research in the area of secured transactions commissioned under a regional
technical assistance has lead a series of follow-on country initiatives in Bangladesh, India, Indonesia,

Laos, Sri Lanka and Viet Nam.

This body of law and policy reform work supports the ADB’s activities promoting economic

growth and the development of good corporate governance standards in the following ways:

Preserving jobs where possible: Efficient insolvency laws should include mechanisms that
provide for the continuation of an insolvent corporate debtor where possible. The presence of
effective “rescue” processes, in which creditors and shareholders have confidence, are likely to
increase the possibility of businesses being rehabilitated with the result that employees retain their

means of livelihood.

Enforcing appropriate standards of corporate governance and responsibility: Insolvency
laws and processes can provide a means of investigating and reporting on the management and
conduct of an insolvent corporation leading to an awareness of what practices lead to the corporation
being declared insolvent. In cases where there appear to have been infringements of laws by corporate
managers or directors, action could be taken to prosecute these cases building awareness nationally of

what constitutes illegal corporate conduct.

3 ADB: Law and Policy Reform at the ADB Vol. I, 2000 Edition, “Insolvency Law Reforms in the Asian and
Pacific region”
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Creating a transparent, predictable and equitable environment for the resolution of the
affairs of a corporation that is insolvent: Sound insolvency laws permit all economic actors (corporate
debtor, creditors, shareholders, managers, employees and government) to understand in advance how

their interests will be protected in the event the corporation is declared insolvent.

Increasing small and medium-sized enterprises’ (SME) access to credit: Secured
transactions regimes can allow small and medium sized enterprises and farmers to use moveable
property, such as equipment and raw materials, as collateral for credit. As the poor often have no real
estate or imperfect title to their land it is even more important that effective methods of using
moveable property to secure credit can be developed. These systems of secured transactions using
moveable property are relatively undeveloped in the Asian context and severely constrain the ability

of the poor to obtain credit for their enterprises or farms.

Lowers the cost and maturities of credit: When the debtor can offer private creditors
collateral for a loan, they offer larger loans, at lower interest rates, payable over longer periods of time.
Compared to a debtor who cannot offer good collateral, one with such moveable property collateral
can anticipate receiving six to eight times more credit, taking two to ten times longer for repayment,
and paying interest rates 30 percent to 50 percent lower.* A sound secured transactions regime using
moveable property would not only provide access to credit for SME entrepreneurs and farmers but
would lower the cost and extend the repayment terms of this credit. Similarly, when the insolvency
risk for a particular country is predictable and financial institutions can ascertain and price this risk,

the cost of credit is stabilised and eventually lowered.

Strengthening Asian financial systems by diversifying the sources of credit: Evidence
from the Asian financial crisis highlighted the potential destabilising impact of financial systems that
were overly dependent on the banking sector for credit and on real estate as collateral for credit.
Effective insolvency and secured transactions regimes that support moveable property as sources of

collateral for credit can reduce these risks.

Anti-Money Laundering

The ADB was one of the first international financial institutions to initiate technical assistance
activities in the area of anti-money laundering. In December 2000, the ADB developed a regional
technical assistance that covered nine Asian and Pacific jurisdictions aimed at facilitating the adoption

and implementation of internationally accepted standards of anti-money-laundering and accelerating

4 Law and Policy Reform at the ADB Vol. Il, 2000 Edition; “Secured Transactions Law Reform in Asia:
Unleashing the Potential of Collateral”, pviii.
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regional cooperation in the fight against money laundering. Appendix 5 looks at what has been
achieved as a result of the ADB’s law and policy reform work both regionally and in particular
DMCs.

After 11 September 2001, the significance of this area of legal and financial regulation
became apparent to almost all DMCs. Since this time, the ADB has responded to numerous DMC
requests to assist with the drafting of laws; training of personnel to develop capacity to implement and
enforce these laws; resources to set up the necessary facilities to track financial movements and
effectively combat money-laundering and develop national frameworks for cooperation in monitoring
suspicious financial transaction. In order to strengthen the expertise of ADB staff in the area of
anti-money laundering, the ADB has drafted a staff training manual on anti-money laundering and

will shortly run training courses for ADB staff.

In March 2003, the ADB issued its policy on combating money laundering and the financing
of terrorism and noted that the ADB’s activities in the field of anti-money laundering were extensions
of its work to facilitate poverty reduction, promote good governance and anticorruption and

strengthen national financial systems.

Developing and Testing New Approaches to Law and Policy Reform Work

The ADB has developed significant experience over its first ten years of law and policy
reform work and now has a range of tested approaches that are being employed in its law and policy
reform work. In the early years, OGC was involved in stand alone training projects. More recently,
training has been included as one of a number of components within broader law and policy reform
technical assistance projects that aim to assist DMC governments to (i) enhance the performance of
public institutions (especially courts, Ministries of Justice and regulatory institutions) and build
responsiveness to citizen’s needs and demands; (ii) where necessary, establish market institutions and
(iii) enhance access by citizens to legal information and formal or informal dispute resolution bodies
to deliberate on grievances. Again more recently, OGC has trialled the use of legal empowerment
activities in non-legal sector loans to gauge whether awareness of legal rights and the means to
enforce them may strengthen the socio-economic impact of development projects in other sectors

such as agrarian reform, irrigation, health or natural resource management and conservation.

Institutionalising Legal and Judicial Training: The ADB have devoted significant
resources to the task of strengthening the knowledge and skills of government officials, lawyers and
judges. The challenge of making this training more sustainable in a DMC setting has lead to the ADB

developing a number of approaches.
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Assisting DMCs in the establishment of legal training institutions: In the Maldives,
Mongolia, Nepal, Pakistan and Viet Nam, the ADB has worked to train staff and develop
training materials for continuing legal education institutions that will train judges, prosecutors,

lawyers and government officials.

Development of training curricula for national training institutions: In projects involving
legislative and policy reforms, the ADB has developed training curricula for national training
institutions such as judicial colleges, or university law courses that cover the new laws and
policies. Examples include a course on the new Cambodian land reforms for the Judicial
Training School in Phnom Penh and in Nepal working with National Judicial Academy for
training of judges, prosecutors and court personnel on the rights of women and vulnerable

groups in gender sensitive ways of dealing with female court users.

Intranet or Web-based access to training materials: ADB has also worked with a
government department in Thailand to develop a Thai language database of self-training
materials on insolvency and business reorganization for the over 2000 staff of a government
department dispersed across 94 offices. The database is accessible via the Department’s
intranet and the Internet and allows employees within the organization to easily access notes,
checklists or documents to assist them implement their work. A database administration
facility also allows the host organization to easily amend and update the training material. At
a marginal extra cost to a project, training materials are therefore made accessible to all

employees within an organisation across a wide geographic area.

Establishing Market Institutions:

In virtually all of its DMCs, the ADB has assisted in establishing market institutions and

strengthening the legal and regulatory framework for development of the private sector and market
economy. For example, in the People’s Republic of China ( PRC), ADB has provided support for
foreign-related economic laws (in particular, following PRC’s membership in WTO), banking and
capital market laws, amendments to the company law, insolvency law, trust law and administrative
licensing law. Other examples include projects to develop small and medium-sized enterprises in
Indonesia, Sri Lanka and Pakistan, enhance corporate governance and enterprise reform in the Kyrgyz
Republic and Vietnam, and further financial sector reforms in Bhutan, Cambodia, , Laos and

Mongolia.

Making Laws More Transparent: Access to information about laws, court judgments and

policies is a core element of good governance. It allows local entrepreneurs, foreign investors, and
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citizens to know what the law is and how it has been interpreted in court cases. OGC has worked on
both a regional and in-country level on projects that make laws and legal information more

transparent.

o DIAL (Development of the Internet for Asian Law) is a catalog and search facility of legal
materials on the Internet from all countries worldwide funded by the ADB that aims to make
it easier to find and use legislation-related materials on the Internet. The DIAL project also
provided in-country training in Internet legal research to government lawyers in seven DMCs:
the People's Republic of China, Mongolia, Pakistan, Indonesia, the Philippines, Viet Nam and

Cambodia.

o Tajik and Nepali Legal Information Systems: The ADB assisted the Tajik Law Reform
Commission to publish and disseminate a collection of over 5000 laws and other legal acts of
the Republic of Tajikistan in the Tajik and Russian languages. The laws were published in
hard-copy and are expected to be made available on the Internet shortly. A similar project is
underway in Nepal to create an on-line legal information system of Supreme Court cases and

consolidated laws (including amendments) which will be accessible by the public.

Project Based Innovations:

The experience of ADB in law and policy reform projects has resulted in a number of

successful innovations in the way that projects are carried out.

Building knowledge and experience incrementally: The ADB’s approach has been to place
significant resources at the project design phase. This initial research lends an empirical basis to the
recommendations that are developed. In many cases, a number of recommendations will be
pilot-tested to see whether the recommendations and underlying assumptions are appropriate or need
to be revised. Evaluation of the pilot-test will then determine whether and how to proceed with the
broader implementation of the project. Appendix 2 considers some of the research and pilot-testing

initiatives within the Pakistan Access to Justice Program.

New evaluation mechanisms: OGC has made evaluation the lynchpin of its access to justice
project in Pakistan. This has required the creation of new performance monitoring and evaluation
(PME) tools that are appropriate for a law and policy reform technical assistance project. The PME
system is integral to project implementation as a satisfactory annual PME report is essential for the

release of the next loan tranche as well as the development of the next phase of the project’s activities.
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Appendix 1

Scope of Law and Policy Reform Activities

The law and policy reform work of the ADB has a broad scope and has included the

following areas of activity:

Access to Justice

Administrative Law

Alternative Dispute Resolution
Anti-corruption laws and institutions
Anti-money laundering

Banking Law

Commercial Laws

Customs Administration
Environmental Law

Insurance Law

Labour Law

Pension Law

Public Sector Accountability Mechanisms
Public Sector Performance Incentives
Continuing Legal Education

Court Delay Reduction

Court Management Reform
Insolvency

Judicial Education

Judicial Independence

Land Reform

Legal Advocacy

Legal Information Systems

Private Sector Financing of Infrastructure
Regulatory Reform

Secured Transactions

Trade Law
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Appendix 2

Pakistan Access to Justice Program

Project Aim: To assist the Government of Pakistan to improve access to justice through five

inter-related governance objectives:

Providing a legal basis for judicial, policy and administrative reforms;

Improving the efficiency, timeliness and effectiveness in judicial and police services;
Supporting greater equity and accessibility in justice services for the vulnerable poor
Improving predictability and consistency between fiscal and human resource allocation
and the mandates of reformed judicial and police institutions at the federal, provincial and
local government levels; and

Ensuring greater transparency and accountability in the performance of the judiciary, the
police and administrative justice institutions.

Project Design and Research: The final project loans for the Access to Justice Project were

preceded by several preparatory technical assistance projects that assessed the reasons why legal and

judicial reforms in the past had systematically failed. This analysis of project risk was critical given

this history of non-implementation of reforms; political and economic instability in Pakistan and

given the magnitude of the eventual loans of $330m to the Government of Pakistan for the Access to

Justice project.

Early Results from the Access to Justice Project: Early results from the performance

monitoring and evaluation system point to the following:

Delay-Reduction in Courts: In North West Frontier Province (NWFP) there have been
some striking reductions in court cases pending. In the High Court based in Peshawar, the
number of cases disposed of in 2002 increased by 222% over those in the previous year
(16,158 cases disposed if in 2002 as against 7,260 in 2001). Across the three benches of
the High Courts in NWFP there was an overall reduction in the total cases pending by the
end of 2002 of 35% over the number pending at the end of 2001. In the high volume
District Courts of NWFP the statistics are even more striking with the District Courts
having disposed of 307,400 cases in 2002 a 177% increase over the number of cases
disposed of 2001.



e Judicial Performance Monitoring and Rewarding Merit: Member Inspection Teams
within the judiciary have the responsibility of both monitoring judicial performance and
investigating complaints regarding the District judiciary. For the first time, all courts
within NWFP were inspected and the performance of judges assessed by the Member
Inspection Team. An Incentive and Reward Policy was established that provided a

monetary reward to judges on the basis of their performance.

e Judicial Grievance Procedure Instituted: The grievance procedures for citizens to lodge
complaints in relation to a member of the judiciary were advertised in the newspapers. As
a result the Member Inspection Teams received 864 complaints during July-December
2002.

Building Community Participation in Project Monitoring and Evaluation

There are a range of stakeholders in the Access to Justice program at federal, provincial and
sub-provincial levels including local government authorities and specific committees with judicial and
policing functions, civil society groups, NGOs and citizens. The performance monitoring and
evaluation system aims to create opportunities for stakeholder involvement in monitoring and
evaluation activities. The PM&E system seeks to create opportunities for citizens to participate in

performance review evaluation activities in addition to citizen initiatives to monitor reforms.
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Appendix 3

Pakistan Sindh Rural Development Project

Project Aims: The overall goal of the project is to reduce poverty in four districts in southern
Sindh through empowering the poor to contribute to key decisions affecting their lives, improving
governance and the access of the rural poor to public services, transferring technology for improved
livelihoods, and providing essential infrastructure. The objective of the Project is to improve the
social status and economic well being of the poorest groups within the project area including: (i)
tenant/sharecroppers; (ii) marginal owners-cum tenants (with less than 2 ha) and (iii) small
village-based artisans. There will be a particular focus on women as the most disadvantaged among

the target groups.

A majority of rural households in the project area do not own agricultural or household land.
Under the existing share-cropping tenancy system, the landlord meets the tenant’s economic needs
through advances for agricultural inputs, consumption and emergencies with the accounts of these
transactions kept by him. Extremely low literacy levels combined with low levels of transparency in
the account keeping inhibit control by the tenant as to the account entries. The tenant’s debt
accumulates over the years and he cannot leave the landlord without clearing the debt and thus

becomes a bonded labourer.

Improved Governance and Legal Support is one of five project components and includes the

following activities:

Legal Awareness Raising: The Project will assist in preparing and implementing a
large-scale awareness raising and dissemination campaign in the Project Area on issues such as the
amended Sindh Tenancy Act, the Land Revenue Act, debt bondage, the importance of registration as a
tenant, and national identity cards. The campaign will include the translation of relevant legislation
into local languages, media campaigns, in particular print media using simple language and pictures,

community based training and popular entertainment.

Training of government officials on their roles and duties under the legislation is also

included under the project and is aimed at better implementation of the existing legislation.

Proper Account Keeping: One of the main areas of contention in the implementation of the

Sindh Tenancy Act is the lack of proper account keeping of the debts accumulated by tenants. The
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Project will assist in developing and reproducing a simple account keeping system that will be

distributed in the Project Area.

Training on the maintenance and updating of land records: To address the low level of
compliance with the Land Revenue Act, in particular the updating and maintenance of land records
such as deh books and village forms, the Project will link with the Government of Sindh’s Action
Plan for Improved Land Revenue. The Project will train 575 revenue staff in the proper preparation of
land and tenancy records. 40 Mukhtiarkars, District Revenue Officers and Tapedar instructors will be
directly trained by the National Institute for Public Administration (NIPA).

The project creates an incentive to update and maintain land records as it makes the release of
loan funds for rural infrastructure and settlement improvement conditional upon the creation of a list
of villages in the project area with a population of over 50 households indicating which of these
villages is sanctioned or regularized or not and whether they are located on state or privately owned

land.

Compliance with relevant legislation will be strengthened by the training of paralegals
and the provision of legal aid to the project’s target groups. The paralegals will provide initial legal
advice to the target group and, where necessary, facilitate their access to further legal aid under the
Access to Justice Endowment Fund for Legal Aid under the existing ADB Access to Justice Project in

Pakistan.

Civil society will be involved in the Project through its role in actively monitoring project
activities related to the improved governance and legal support mentioned above. Civil society groups
will also be actively involved in monitoring the issuance of title deeds in those villages where

improved settlement activities will be undertaken.
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Appendix 4

Legal Empowerment Survey Findings and Cambodia Land Legislation Projects

In 2000, the ADB commissioned a study that examined how legal empowerment - legal

empowerment — or the use of law to increase the control that disadvantaged populations exercise over

their lives - contributes to good governance, poverty reduction and other development goals. The

study included seven country studies identifying the constraints faced by the poor in accessing the

legal system and participating in local or national governance structures. These included:

Lack of economic independence;

Minimal understanding of law and the rights it confers;

Limited access to affordable legal services;

Lack of knowledge, incentives and resources among government officials;

Limitations in the outreach and capacity of civil society organisations to provide legal
services to the disadvantaged:;

Inconsistency between formal law and traditional values;

Poorly drafted or contradictory laws and regulations;

Failure to implement sound laws;

Traditional use of law as a instrument of control;

Corruption.

Legal empowerment can be undertaken through a variety of activities and strategies

including:

Awareness of the law and rights it confers: through print media, TV radio, performing arts,

internet, distance education, community based training, Training of Trainers;

Assistance to poor communities to take action to assert rights or enforce judgments
through formal or informal decision making bodies: e.g. legal aid, paralegals, alternative

dispute resolution, public interest litigation cases (or class actions);

Participation by the poor, or NGOs representing their interests, in local governance
structures relating to issues that affect their lives: e.g. community participation in justice
monitoring committees such as the Citizen Liaison Coordinating Committee in the North

West Frontier Province, Pakistan and Criminal Justice Coordinating Committee in Sindh,
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Pakistan.

Case Study: Cambodia Land Reform -- ADB has been involved in two projects in Cambodia
aimed at establishing a legal system, including implementing mechanisms that will resolve the
existing uncertainty, disputes and chaos with respect to ownership and related land rights. Under the
first project, ADB supported the legal framework for establishing cadastral commissions (at the
district, provincial and national levels) as the administrative bodies responsible for hearing land
disputes over unregistered land. The great majority of land in Cambodia is unregistered (disputes
regarding registered land go to the courts). ADB support includes training for commissioners in
dispute resolution. From 2002-2003, the commissions received 979 cases of which 226 have been

resolved.

The projects are also raising public awareness of the Land Law and increasing people’s
access to mechanisms to realize their rights under the new law. Given that illiteracy was a barrier to
relying only on written accounts of the new law in newspapers, the projects have included the filming
of a public awareness video, entitled “Our land”, and a cartoon book of the video. The video was
shown every day on the government TV channel for two weeks and almost weekly thereafter.
Approximately two thousand five hundred copies of the cartoon book have been produced in the
Khmer language and distributed through NGOs. To help the poor who cannot afford lawyers or who
live in remote areas, ADB is also supporting the training of grassroots NGO staff to represent them

before the commissions.
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Appendix 5

Anti-Money Laundering

In 2000 OGC embarked upon a regional technical assistance project in the field of anti-money
laundering in the Asian and Pacific Region covering the Cook Islands, Fiji, Indonesia, Marshall
Islands, Nauru, Philippines, Samoa, Thailand, and Vanuatu. The dual aim was to facilitate the
adoption and implementation of internationally accepted standards of anti-money-laundering and

accelerate regional cooperation and collaboration in the fight against money laundering.

OGC worked with the Asia Pacific Group on Money Laundering as a partner agency on this
project to strengthen the provision of information to DMCs through the holding of a seminar in March
2003 on Countering Money Laundering and the Financing of Terrorism and the establishment of a
web site. A training manual containing details of the international standards, prevention guidelines,
model laws on international cooperation in the fight against money laundering and terrorist financing

was also produced and disseminated to the DMCs.

In each of the nine DMCs research was undertaken to assess compliance with the
internationally accepted standards for anti-money laundering and suggest reforms where needed. This
research lead to follow-on technical assistance projects in Cambodia, Indonesia, Lao PDR, PRC, the
Philippines, Samoa, Vanuatu, Viet Nam in addition to a regional technical assistance project for
several Central Asian countries. The aim of these technical assistance projects is to assist DMCs to
meet the international legal standards on anti-money laundering as assessed by the Financial Action
Task Force on money laundering. Practical steps toward compliance with international obligations
include the establishment or strengthening of Financial Intelligence Units; training of personnel;
assistance with drafting anti-money laundering laws and prudential statements for financial

institutions; entering into extradition and mutual legal assistance treaties.
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