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LLEMT L2200 EMHA THWRNWZ EAMBETH S (2011 P13),

EIHIT, ERLEXIIE, DV ROV, ZHETEHEESR —ILRIN—T
Ko TIRRENTE L 0D, SBIIVIELHEATL2BTIAL D 5,

b X 51z, KDVIENHIESNTZbDOD, T 2 aEMEITEZ->TEB Y, Lo
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(Article 1  “Aim and Definition”
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5  stocks, bonds, bills of exchange, promissory notes, deposit certificates, checks
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Introduction

The topic I have chosen for this address is 'current developments' of our

judicial system.

There are some changes brought about by our new Constitution, 2008. It
lays down the democratic foundation for the separation of state powers and
the doctrine of check and balance. The legislative power of the Union is
vested in the Pyidaungsu Hluttaw (the Parliament), which consists of
Pyithu Hluttaw and Amyothar Hluttaw. The President is the head of the
executive and exercises the executive power, sharing among the Union
(Pyidaungsu), the Regions and the States. Judicial power is shared among
the Supreme Court of the Union and its subordinate Courts. The three
branches of sovereign power are separated, to the extent possible, and exert

reciprocal control, check and balance among themselves.

Judicial Principles

I am going to talk on judicial principles briefly as these are the framework

for this speech.
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Judicial power is mainly vested in the Supreme Court and its subordinate
Courts, namely High Courts of the Region or High Courts of the State,
Courts of the Self-Administered Division, Courts of the Self-Administered
Zone, District Courts, Township Courts and other Courts constituted by
law. The Supreme Court is the highest Court of the Union save the powers
of the Constitutional Tribunal and the Court Martial.

Justice throughout the Union is administered in Courts in accordance with
the judicial principles that can be expressed in the following terms:
"to administer justice independently according to law,
to dispense justice in open Court unless otherwise prohibited by law, and
to guarantee in all cases the right of defence and the right of appeal

under law."

Moreover, Courts carry out justice in the light of such principles as
follows:
to support in building of rule of law and regional peace and tranquility
by protecting and safeguarding the interests of the people,
to educate the people to understand and abide by the law and nurture
the habit of abiding by the law,
to settle disputes among the people within the framework of the law, and

to aim at reforming morals of the criminal in sentencing him.

Some principles of criminal justice can be summarized as follows:
(a) no criminal law shall be enacted to provide retrospective effect;
(b) any person who committed a crime, shall be convicted only in
accord with the relevant law then in operation. Moreover, he shall
not be punished to a penalty greater than that is applicable under
that law;
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(c) any person convicted or acquitted by a competent Court for an
offence shall not be retried except that a superior Court annuls the
judgment and orders a retrial;

(d) an accused shall have the right of defence in accord with the law;

(e) no penalty that violates human dignity shall be prescribed.

Structure of the Courts

Now, I would like to introduce the hierarchy of our Courts. Generally
speaking, Township Courts and other Courts constituted by law (e.g.
Juvenile Courts, Motor Vehicle Courts, or Municipal Courts) are Courts of
origin or Courts of first instance. District Courts, Courts of Self-
Administered Division, and Courts of Self-Administered Zone are Courts
of first appeal. As far as judicial functions are concerned, they are of the
same level. High Courts of the Regions and High Courts of the States are
Courts of second appeal. The Supreme Court of the Union is the highest
Court of the Union and the Court of final Appeal.

The Supreme Court supervises all Courts in the Union. It is entitled to
submit the bills relating to the judiciary to the Pyidaungsu Hluttaw (the

Parliament). It has to submit judiciary budget to the Union Government.

The Supreme Court appoints judicial officers for subordinate Courts. They
are career judges serving at different levels of Courts except the Supreme
Court and High Courts in which Chief Justices and Judges are appointed
by the President in coordination with the Chief Justice of the Union and
with the approval of the Hluttaws (parliaments of the Union, the Regions

or States, respectively).
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What I would like to do in this address is to give analysis on the
developments and challenges of judicial system in Myanmar focusing on a

number of areas of significance to judicial capacity.

But before turning to these, I must say something about the Supreme Court

in terms of judicial independence.

The Supreme Court

The Supreme Court is composed of a minimum of seven Judges and a
maximum of 11 Judges, including the Chief Justice of the Union. The
President with the approval of the Pyidaungsu Hluttaw (the parliament)
appoints the Chief Justice. The President in co-ordination with the Chief
Justice nominates and appoints Judges of the Supreme Court with the
approval of the Pyidaungsu Hluttaw (the parliament). At present, there are
7 Judges including the Chief Justice in the Supreme Court.

A person is qualified for the appointment as a Chief Justice or Judges of
the Supreme Court if he or she:

(a) has served as a Judge of the High Court for at least five years; or

(b) has served as Judicial Officer or a Law Officer at least ten years

at the Region or State Level; or

(c) has practiced as an Advocate for at least 20 years; or

(d) is an eminent jurist in the opinion of the President.
None of the Chief Justice and Judges of the Supreme Court are members of
a political party, representatives of the Parliament and civil services

personnel. They must also be free from party politics.
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The impeachment procedures are clearly provided in the Constitution. The
President or one-fourth of the total number of representatives of either
Hluttaw can impeach the Chief Justice and Judges of the Supreme Court for
high treason, breach of the Constitution, misconduct, disqualification or

inefficient discharge of duties assigned by law.

The Constitution guarantees the tenure of the Chief Justice and Judges of
the Supreme Court. They can hold the office up to the age of 70 unless he
or she resigns the office; or is impeached in accordance with the Constitution
and removed from office; or i1s unable to continue to serve due to
permanent disability caused by either physical or mental defeat; or dies in

office.

As the Supreme Court is the highest Court of the Union and the Court of
final appeal, its judgments are final and conclusive. There is no revision
upon the judgment of the Supreme Court outside the appeals process. As
far as jurisdictions are concerned, the Supreme Court has appellate,
revisional, and original jurisdictions in accord with the law. Moreover, it
has the power to issue writs appropriate to the Fundamental Rights

guaranteed in the Constitution.

Developments

The new Constitution brings some developments in the judiciary.

New High Courts

In terms of the structure, new High Courts are formed. In the past, there was
no High Court but only the Supreme Court which exercised the powers of
High Court. At that time, the Supreme Court sat in Nay Pyi Taw, Yangon

and Mandalay and tried cases appealed from everywhere of the Union.
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Nowadays, 14 High Courts for the respective Regions and States are newly
formed under the new Constitution. While the Supreme Court supervises
all Courts in the Union, High Courts supervise the judicial matters of
subordinate Courts within their respective jurisdictions of the Regions and
the States in accord with the guidance of the Supreme Court. In terms of
formation of new High Courts, the people can ask for decisions of the High

Courts in their areas so that they can reduce the costs of litigation.

As our country is constituted by the Union System, state powers are shared
among the Union, Regions and States. The extension of Court structure is

done to meet this end.

Awareness of the Rule of Law

Our country is a place where multi-national races collectively reside. The
new Constitution guarantees every citizen to enjoy the right of equality, the
right of liberty and the right of justice as prescribed in it. Only when the
eternal principles of justice, liberty and equality are enhanced will the
perpetuation of peace and prosperity of the national people achieve. These
values can only be secured by an application of the rule of law. The rule of
law is essential for materializing the democratic system effectively, and it

is the bedrock of a democratic society as well.

We are of course aware that the rule of law is a pre-necessary condition for
the national development. Therefore the principle of the rule of law is
guaranteed by the new Constitution as fundamental rights of citizens.
Article 347 of the Constitution provides that -
"the Union shall guarantee any person to enjoy equal rights before
the law and shall equally provide legal protection."
Article 353 reads "nothing shall, except in accord with existing laws, be

detrimental to the life and personal freedom of any person."
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The rule of law is the only basis upon which everybody including public
bodies and the executive can order their lives and activities. The functions
of Union Government, Hluttaws (Parliament) and Courts are subject to the
Constitution and the law so that the rule of law will improve. Article 219 of
the Constitution provides that 'the Union Government preserves stability of
the Union, community peace and tranquility and prevalence of law and

order'.

From the point of the judiciary, only the independent judiciary makes sure
to uphold the rule of law. All judges implement their judicial functions
independently and subject only to the Constitution and the law. Justice
must be administered in accord with law. No person shall be convicted of
crime except for violation of a law in force at the time of the commission
of the act charged as an offence. An accused have the right of defence and
the right to independent and fair trial in accord with the law. The
judgments or decisions of all levels of Courts have final character and
other bodies of State cannot review and amend those judgments or
decisions except filing them to superior Courts for appeal. An independent,
impartial, honest and competent judiciary is integral to upholding the rule

of law.

Guarantee of Fundamental Rights

Even though there is no Human Rights Law in Myanmar; it is a primary
duty of Courts for populace to enjoy their fundamental rights in accord
with the Constitution. In order to obtain a fundamental right, any person
can apply to the Supreme Court. The Supreme Court has the power to issue
such writs as suitable as Writ of Habeas Corpus, Writ of Mandamus, Writ
of Prohibition, Writ of Quo Warranto and Writ of Certiorari. The Supreme
Court entertains the application of writs under Writs Procedures and

safeguards the fundamental rights of the citizens.



Challenges

Under new political system, we now face challenges which mainly include
harmonization of the judiciary with democratic culture, absence of

corruption in every courtroom and reinforcement of the judicial system.

Harmonization with Democracy

Long time ago, disputes have been settled by traditional judicial system in
Myanmar, but during the late 19" century, common law legal system was
introduced by British colonialist. The essence of Myanmar traditional
judiciary was settlement of disputes through negotiation between the two
parties. In contrary, the judicial function of English common law system
rested on the decision of win and loss rather than fairness and harmony in

the society.

After independence in 1948, different political systems have been
dramatically changed, but in the judicial branch the traditional strict appliance
of 'law and order' approach has been preferred. Judicial functions were

conducted by Courts of law under the influence of the executive authority.

A theme that is popular with some of the media in Myanmar is that the
judiciary does not change together with the democratic movement. The
judiciary should exercise the 'rule of law' centered approach preferentially

in doing its functions to be in line with the democratic values.

We accept that it is the most important duty of the judiciary to protect
people's rights through a fair and equitable trial within the limits of
domestic legal framework. There must be clear laws under which people can
ask protection of their rights and remedies for their grievances before the

Court. If the Court carries out a quick, effective and fair response to protect
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their rights and to redress their grievance proportionally, the judiciary

could maintain the public confidence.

Absent of Corruption

To prevent corruption is a big challenge for all institutions including the
judiciary. Absent of corruption is necessary for sustainable development
and for maintenance of the rule of law. While the clean government and
good governance are carried out by the executive, actions against
corruption are being taken strictly by the Supreme Court. All judges should
administer justice "without fear or favour, affection or ill-will". The
presence of bias, favour, or corruption in a Court System denies justice and

undermines the rule of law.

However, actions against bribery and corruption must be coincident with
the actual causes. In Myanmar society, people have the conception that
taking bribe is a sin. Therefore, the increase of remuneration and general
welfare programs are supposed to be advisable solutions. Salary of judges
is as same as salary of other ordinary civil services personnel and they get

low income.

Reinforcement of the Judiciary

Another challenge is reinforcement of the judiciary to bring about the
upright judiciary and to achieve public trust and reliance on it. If the
judicial pillar is upright, it can foster public confidence in the fairness and

objectivity of the judicial system.
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In this address, I would like to highlight four aspects of judicial
performance, namely judicial independence, accountability, efficiency and
well-functioning of the judiciary. These areas need to be reinforced to
become an independent, impartial, honest and competent judiciary which is
fundamental to upholding the rule of law, engendering public confidence

and dispensing justice.

Judicial Independence

Judicial independence is a State Principle and a judicial principle as well. It
is essential that there should be an independent judiciary to uphold the rule

of law.

The Constitution provides exact procedures for appointment and removal
of Chief Justices and Judges of the Supreme Court and High Courts. All
judges of the Supreme Court and High Courts shall have a guaranteed
tenure until a mandatory retirement age, except on such limited grounds as
I mentioned before. While the term of office for the President and Hluttaw
is five years, the Chief Justice and Judges of the Supreme Court can hold

office up to the age of 70 years and of High Courts up to 65 years.

As Myanmar is a Union State, the judicial power is shared among the
Supreme Court, High Courts, and different levels of other Courts; justice

throughout the Union is governed and supervised by the Supreme Court.

There is no ministry of justice formulated in Myanmar. The Chief Justice
of the Union is Head of the Judiciary. The judiciary has its own structure of

governance to ensure the proper governance of the system.
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Judiciary budget is proposed by the Supreme Court, to the Union
Government in order to include and present in the Annual Budget Bill in
accordance with the Constitution. In practice, High Courts of Regions and
High Courts of States have to propose the budget of them and their

subordinate Courts to the relevant Region or State Budget Programs.

Appointment of judges in subordinate Courts is based on a career and
promotion track. As far as appointment of junior judges is concerned, the
Supreme Court is of very high accountability, as appointments are made on
merit with appropriate independent process. We are confident that there is
no misconduct relating to appointment, posting, transfer, promotion and
removal of junior judges in subordinate Courts. The Supreme Court
disciplines judicial officers and judges for their misconduct, with no

influence of the executive.

In fact, there is structural independence in judiciary but operational
independence will result only if the executive and legislature refrain from
any interference in judicial functions. Judicial independence depends upon
the government respecting the principle of judicial independence. If the
judiciary achieves the confidence and respect of the populace, they help

dispel the risk of significant inroads to judicial independence.

On the other hand, safeguard provisions for judges should be firmly
provided by law. There are some safeguard provisions under common law
practice. Judges are bound by professional secrecy and enjoy personal

immunity from civil and criminal liability in judicial matters.
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Accountability

Judicial independence should be coupled with accountability. Each judge is
accountable for the decisions he makes; the decisions are made in public
and so they are open to public scrutiny and they can be reviewed on appeal.
The judiciary is the branch of the State responsible for providing the fair
and impartial resolution of disputes between citizens and between citizens
and the state or state entities in accordance with the prevailing rules of

statute and case law.

Judges are responsible for judicial corruption and miscarriage of justice.
Moreover, they should be accountable for their honesty and capacity in
doing judicial functions. The Supreme Court makes efforts to ensure honesty

and capacity of judges using disciplinary action and due process of supervision.

The Supreme Court conducts the appointment of judges on merit-based
examination and assures the transparency of appointing process. It also
carries out random assignment of cases, full publication and dissemination
of judicial decisions, and peer evaluation on judicial, administrative and
disciplined activities of judges. The Supreme Court Administration
Committee including the Chief Justice of the Union and all judges of the
Supreme Court supervises promotion of judges, judicial complaints and

disciplinary actions if necessary.

Efficiency

The third aspect to promote confidence of the citizens is efficiency. The
ability to adjudicate disputes in an efficient and timely manner helps
achieve public confidence on the judiciary. It has always been the
responsibility of the judiciary to ensure that the cases that come before the

courts are dealt with as quickly and cheaply as possible, consistent with the
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maintenance of high standards of judicial determination. The judiciary
must earn and maintain the public trust in its ability to deliver justice on a

daily, case by case basis.

From 30" March 2011 on that day the new Constitution came into
operation to 30 September 2012, 84791 civil cases are accepted, 60753
cases decided and 24038 cases pending. At the same period, 464501
criminal cases are accepted, 433013 cases decided and 31488 cases
pending in the Supreme Court and all other Courts. The clearance rate of
civil adjudication is 71.65 percent compared with 93.22 percent in criminal

adjudication.

If we are to have a judiciary that has the confidence of the citizens, it is
essential to improve judicial efficiency; trying cases speedily and correctly,
removing unreasonable delays and backlogs, and enforcing the decisions of
Courts effectively. Moreover, the backlog and speed with which Courts
can dispose of such a dispute as commercial cases, company cases and
torts directly affect investor's trust in our judicial system and market

economy system.

Here I would like to make two comments on judicial efficiency: judicial

training and enough resources.

We need to build up capacity of judges urgently. The Supreme Court
launches different training programs to extend the horizon of our judges;
especially in these areas: current developments of the Constitution and
laws; changing legal and judicial concepts; information technology and

language skill to study them.
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Furthermore, the judiciary must have the required financial, logistical and
human resources to perform its functions adequately. Sufficient resources
are required to maintain court buildings and office facilities, attract and
retain well trained and capable staff. To improve judicial efficiency
correlates sufficient and adequate allocation of budget and public

expenditure to the Courts.

Well-Function

The last aspect of reinforced judiciary is well-functioning of it. Judicial
function cannot be performed only by the Courts. Relevant institutions, and
prosecutors, lawyers, parties and witnesses must go hand-in-hand to ensure
well-functioning of the judiciary. The whole judicial process which involve
giving information or reporting of a crime, investigation, litigation,
examination of witnesses, interrogation of document or evidence, deciding
the case based on the merits of it, and enforcement of Courts' decisions will
be functioning if relevant institutions and persons cooperate dutifully and
with good intention. If the judiciary functions well it does not impose
burden and difficulties upon the parties so that it will regain the public trust

and reliance.

The management of Courts must be efficient. Effective case flow
management and proper structuring of the jurisdiction of Courts are a
means to a well-run Court System that functions according to judicial
standards and norms, protecting the rights of the accused, as well as
victims and witnesses. A Court must treat each of litigants, witnesses,
victims or defendants with dignity and provide accurate information in a

helpful, timely, and open manner.
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Now we are seriously considering making judicial reform efforts focusing
on some critical areas such as:
(a) enhancing access to justice;
(b) 1mproving timeliness and quality of justice delivery;
(c) strengthening integrity, independence, and impartiality of the
Courts;
(d) facilitating coordination across the criminal justice system; and

(e) increasing public trust in the justice system.

We need to enhance access to justice for prisoners waiting for trial and
being in remand. Adjournments are to be reduced. We also need to
improve the quality of recordkeeping. We need to set up clear mechanism
in order to reduce vulnerability of the system to corruption. We need to
encourage people to use alternative dispute resolution ADR and informal
justice instead of litigation. Improvements in these areas will result in

increased public trust in our judiciary.

In conclusion, I would like to say few remarks on the topic of current
developments of our judicial system. The core responsibility of the
judiciary is to provide the fair and impartial resolution of disputes between
citizens and between citizens and the state or state entities in accordance
with the laws. Nowadays, under the changing constitutional landscape, the
primary duties of the judiciary become to maintain social order peaceful
and tranquil, to have all people to secure justice, liberty and equality and to
uphold the rule of law. Doing this task, the judiciary collaborates with the
executive and the legislature, rationally and within the framework of
constitutional structure. Let me end by saying that constructive and
balanced relationships between the three branches of the State are essential

to the effective maintenance of the Constitution and the rule of law.
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Structure and Functions of Courts in Myanmar

*
Sein Than

The present judicial system was adopted on 28 ™ October 2010 by

enacting the Union Judiciary Law in order to im plement the judicial works

smoothly in accord with the Constituti on of the Republic of the Union of
Myanmar 2008.

Accordingly, Courts in Myanmar ar e established in accordance wit h

the Constitution 2008 and the Union Judiciary Law 2010. They are:

Supreme Court of the Union

High Courts of the Region and the State

Courts of the Self Adm inistered Division and Self-Adm inistered
Zone

District Courts

Township Courts

Other Courts constituted by law

Courts-martial

Constitutional Tribunal of the Union

All the Courts in Myanmar now ex ist as an independent legal entity

alongside the legislative and executive branches.

Supreme Court of the Union

The Supreme Court of the Union is formed in accord with the

provisions of the Constitution, 2008 and the Union Judiciary Law, 2010. It is

*

The author is now serving as the Director General in the Supreme Court of the Union in Myanmar
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the highest Court of the Union without affecting the powers of the
Constitutional Tribunal and the Court-Mar tial. It sits in Nay Pyi Taw, the
capital of Myanmar. The Head of the Supreme Court of the Union is ¢ alled
the Chief Justice of the Union. U nder the Constitution, Judges of the
Supreme Court of the Union including the Chief Justice of the Union may be
appointed in the Suprem e Court from a minimum of seven and a maxim um
of 11 in num ber. Currently, the Suprem e Court of the Union has 7 judges
including the Chief Justice of the Union and 6 Judges of the Suprem e Court
of the Union.
The Supreme Court of the Union  is the highest court of appeal. It
exercises both appellate and revision al powers. It also has original
jurisdiction which enables it to hear cases as the court of first instance. Only
the Supreme Court of the Union has or iginal jurisdiction in the following
matters:
(a) matters arising out of bilateral treaties concluded by the Union;
(b) other disputes between the Un ion Government a nd the Region or
State Government except the Constitutional problems;

(c) other disputes am ong the Regions, am ong the States, between the
Region and the State and between the Union Territory and the
Region or the State except the Constitutional problems;

(d) piracy, offences committed at international water or airspace,
offences committed at ground or international water or airspace by
violating the international law;

(e) cases prescribed by any law.

The Supreme Court of the Union has the jurisdiction on confirm ing
death sentence and appeal against death sentence. It also has the jurisdiction

on a case transferred to it by it s own decision and for the transfer of a cas e
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from a Court to any other Court. Un like the jurisdiction exercised by the
former Supreme Co urt, the S upreme C ourt of the Union has the power to
issue following writs;

(1) Writ of Habeas Corpus;

(11) Writ of Mandamus;

(111)Writ of Prohibition;

(1v)Writ of Quo Warranto;

(v) Writ of Certiorari.

A case finally and conclusivel y adjudicated by the Supreme Court of
the Union  exercising its original jurisdiction, or a case finally and
conclusively adjudicated by the Supreme Court of the Union on the final and
conclusive decision of any court m ay, on being admitt ed for special appeal
by the Special Bench, comprising of two Judges of the Supreme Court of the
Union, in accordance with the procedures, be heard and adjudicated again by
the Special Appellate Bench, form erly it was known as the Full Bench. The
Special Appellate Bench will consist of  a total of 3 Justices including the
Chief Justice of the Union and two Judges of the Supreme Court of the
Union. Special appeals are r arely entertained by the Suprem e Court of the
Union. Only when substantial questions are arisen will the Supreme Court of
the Union interfere by way of appeal by special leave in cr iminal and civil
matters. The decision of the Special Appellate Bench is final and conclusive.

The Supreme Court of the Union has the power to prescribe the
jurisdiction of the ~ Courts of Se 1f-Administered Div ision or Self-
Administered Zone, District Courts,  Township Courts and other Courts
established by law to adjudicate cri minal and civil cases. It may issue rules,
regulations, notifications, orders, directives, procedures and manuals as m ay

be necessary.
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Moreover, it has supervisory powers over all courts in the Union and
its decisions are binding upon all cour ts. It may direct to adjudicate the
important cases of the High Court of th e Region or State, Courts of Self-
Administered Division or Self-Adm inistered Zone and District Courts by a
bench consisting of more than one judge.

It is entitled to subm it the bills  relating to the judiciary to the
Pyidaungsu Hluttaw, or the Union Parliament, in accord with the stipulated

manners.

High Courts of the Region and the State

The High Courts of the Region or St ate are established in the
respective Region and State under the provisions of the Constitution, 2008
and the Union Judiciary Law, 2010. There are 14 High Courts of the Region
or State in the whole country. Under the Constitution, in every High Court of
the Region or State, from a m inimum of 3 to a maxim um of 7 judges of the
High Court including the Chief Justice of the High Court of the Region or
State may be appointed. At present, the Chief Justice and Judges of the High
Courts are appoint ed by the Preside nt in the num ber depending on the
volume of work of these Regions or  States. Currently, there ar e 52 Ju dges
sitting in these High Courts including 36 male judges and 16 female judges.

As courts of original jurisdic tion, the Chief Justice and Judges

of the High Courts in the Region or State may hear and determ ine any kind
of criminal cases an d civil cases in wh ich the amount in dispute or val ue of
the subject m atters is unlimited. However, they do not norm ally take
cognizance of any crim inal offences as courts of first instance except where

some special circumstances require them to do so.
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As courts of appellate jurisdicti on, they hear and determ ine appeals
from any sentences or orders passed by the Courts of the Self-Ad ministered
Division or Zone, and the District Courts which are subordinate to them.

The Judges of the High Courts of the Region or St ate adjudicate on
appeal cases and revision cases against the judgment, order and decision
passed by the Courts of the Self-Adm  inistered Division or Self-
Administered Zone, the District Courts and the township courts. They also
adjudicate on the tr ansfer of cases fro m one co urt to another within the
region or state concerned.

The Judges of the High Courts of the Region or St  ate supervise the
judicial matters upon the all courts wi thin its jurisdiction of the Region or

the State in accord with the guidance of the Supreme Court of the Union.

Courts of the Self-Administered Di  vision and the Self-Administered
Zone

The Courts of Self-Ad ministered Division or Self-Administered Zone
are established under the Constitution and Union Judiciary Law. Same as the
jurisdictions of Di  strict Judges, th e judges of the Courts of Self -
Administered Divisi on or Sel f- Adm inistered Zone are conferred wit  h
original crim inal ju risdictional power s, cri minal appella te and revisional
jurisdictional powers according to the Criminal Procedure Code. Th ey also
invested with original civil jurisd  ictional powers, ci vil appellate an d
revisional jurisdictional powers accord ing to the Civil Procedure Code. The
Judges of the Courts of Self- Adm inistered Division or Courts of Self-
Administered Zone supervise the judici al matters of all To wnship Courts
within its relev ant jurisdiction in  accordance wi th the guidance of the

Supreme Court of the Union, High Court of the Region or State.
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District Courts

The District Courts are estab lished unde r the Constitution and the
Union Judiciary Law. Th ere are altoget her 67 Di strict Courts in t he whole
country. In every district court, a dist rict judge is appointed by the Supreme
Court of t he Union. An additi onal district judge and deput y district judges
are also appoi nted depending on the vol ume of work. Currently, there are
146 judges sitting in these district ¢ ourts including 70 m ale judges and 76
female judges.

The district judges are conferred with judicial powers by the Supreme
Court of the Union in accordance wi th the provisions of the Cri  minal
Procedure Code and Civil Procedure Code. They are conferred with original
criminal jurisdictional powers and criminal appellate and revisional
jurisdictional powers according to the Criminal Procedure Code. Th ey also
invested with original civil jurisd  ictional powers, ci vil appellate an d
revisional jurisdictional powers accordin g to the Civil Procedure Code. As
Courts of original jurisdiction they hear and determine serious criminal cases
which can pass the sentence of death or transportation for life and civil cases
in which the am ount in dispute or  value of the subject matters is not
exceeding 500 m 1illion kyats. The district courts supervise the judicial
matters of all Township Courts within its relevant jurisdiction in accordance
with the g uidance of the Supreme Cour t of the Union, High Court of the

Region or State.
Township Courts

The township courts are estab lished under the Co nstitution and the

Union Judiciary Law. There are altogeth er 324 township courts in the whole
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country. In every township court,a  township judge is appointed by the
Supreme Court of the Union. Additional township judges or deputy
township judges are also appointed by the Supreme Court of the Union
depending on the volume of work. Curre ntly, there are 738 judges sitting in
these township courts including 446 male judges and 292 female judges.

The judges at township level are conferred with judicial powers by the
Supreme Court of the Union  in accordance with th e provisions of the
Criminal Procedure Code and Civil Procedure Code.

A township judge is the officer ~ in charge of court adm inistration
matters. He or she also has the power to distribute all cas es received in the
township court to other judge s ofto wnship courts. But every judge has
independent jurisdiction over cases assigned to him or her.

Township courts are mainly co urts of original jurisdiction. Township
judges by virtue of t heir posts are sp ecially empowered as Magistrates who
can p ass sentences o fup to 7 years imprisonment wher ¢ as an additional
township judge, if he or she is esp  ecially em powered with such special
magisterial powers, may award sent  ences not exceeding 7 years. The
remaining deputy township judges can impose sentences according to their
magisterial powers, such as Courts of  First Class Magistrates, Courts of
Second Class Magistrates and Court of Third Class Magistrates.

Some of the civil cases in which the amount 1 n dispute or value of the
subject matters is not exceeding 10 m  illion kyats are adjudicated by the
Township Judges and Additional Township Judges; and in which the amount
is not exceeding 3 m illion kyats are ad judicated by the Dep uty Township
Judges in township courts. The Township Judges by virtue of t heir post also

exercise juvenile jurisdiction specially conferred under 1993 Child Law.
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Other Courts constituted by Law

Separate courts are established e ither under special provisions in an y
law or in respect of those cases whic h occur irregularly in popul ous areas.
Separate courts specially constituted by the Supreme Court of the Union to
achieve speedy and effectiv e trial under some special laws include juvenile
courts, courts to try m unicipal offences and courts to try traffic offences.
There are altogether 23 judges sitting and performing their judicial functions

in these separate courts.

e Juvenile Courts
The former State Law and Order Resto ration Council enacted the
Child Law, 1993. The Child Law, 1993 was adopted to implement the rights
of the child envisaged in the United Nations Convention on the Rights of the
Child. In the ad ministration of justice in the Republic of the =~ Union of
Myanmar a juvenile offender is usua lly tried summarily b y a co mpetent
court irrespective of the severity of th e offence. In ordinary circu mstances
the legislature intended the juvenile o ffender to be punished as leniently as
possible so that he or she may be able to enter the mainstream of life with a
clear conscience, co nfident, efficient and with high m oral. To achieve that
spirit, juvenile offenders cannot be sentenced to death, transportation for life
or imprisonment for a term exceeding 7 years.

In accord with the Child Law, town  ship courts are conferred with
powers to try juvenile offences. A separate juvenile court (Yangon) has been
constituted to try juvenile cases occu rring at 20 townships in Yangon City
Development Area. A separate juve nile court (Manda lay) has been

constituted to try juvenile cases occu rring at 5 townships in Mandalay City
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Development Area. Apart from that, ju  venile court has been established
separately in every township with  in the court house and the cases are

adjudicated only by the township judge.

e Courts to try Municipal Offences

Seven separate courts have been opened in Yangon after consultation
with the Yangon City Development Co mmittee to try m unicipal offences.
Such offences include; violating provisions of the City of Yangon Municipal
Act, rules, by-laws, orders and direc tives still in force and those under the
Yangon City Development Law enacted by the former State Law and Order
Restoration Council. Four se parate courts have also  been established in
Mandalay after consultation with the Mand alay City Development
Committee, to try municipal offences. Similarly, one separate court has been

established in Nay Pyi Taw territory to try such offences.

e Courts to try Traffic Offences
In order to try offenders viol ating vehicle rules and road discipline,
one separate court in ~ Nay Pyi Taw, 7 separate  courts in Yangon City
Development Area and 2 separate courts in Ma ndalay City Develop ment
Area exclusively for that purpose have been constituted in consultation with

the Traffic Rules Enforcement Supervision Committee.

In conclusion, the courts at diffe  rent level in Myanm ar have been
carrying out the administration of justi ce and other related judicial functions
in accord with judicial principles laid down by the Union Judiciary Law.
Moreover, the following judic ial mottos are always kept in m ind of all the

judges:
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Adjudicate as to the law
Adjudicate fairly and speedily
Act as to the procedure

Keep from corruption and bribery

Maintain the integrity and reputation of the court.
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Er}3-2

Present Judicial System

Structure and Functions
of Courts m Adopted on 28™ October 2010 by
in
Myanmar

promulgating the Union Judiciary Law

m Courts were formed under section 293
of the Constitution of the Republic of
the Union of Myanmar and the Union
Judiciary Law

Supreme Court of the Union
Republic of the Union of Myanmar

Formation of Courts Supreme Court of the Union
- Supreme Court of the Union
m Highest judicial organ in the Union without
affecting the powers of the Constitutional
- Courts of the Self-Administered Division & Tribunal and the Courts-martial
Courts of the Self-Administered Zone = Highest court of appeal
m Matters exercised only by the Supreme Court

- High Courts of the Region and the State

- District Courts
m Jurisdiction on confirming death sentence and

- Township Courts appeal against death sentence

- Other Courts constituted by law - s By Bl

High Courts of the Region and Courts of Self-Administered Division
the State and Self-Administered Zone

m Established under the Union Judiciary Law

= Form in the respective Region and the State

m 14 High Courts in the whole country

= 36 male judges and 16 female judges sitting

m In original jurisdiction, try any kind of
criminal offence and civil suits which value of
subject matter is unlimited m Appellate jurisdiction upon the Township

m Appellate jurisdiction upon the Courts of Self- Courts within its local limits
administered Division and Self-Administered
Zone, District Courts and Township Courts

m Established under the Union Judiciary Law

m Original Criminal and Civil Jurisdiction like
the District Courts
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District Courts

m Established under the Union Judiciary Law

m 67 District Courts in the whole country

m 70 male judges and 76 female judges sitting

m In original jurisdiction, try serious criminal
cases punishable with death sentence and
transportation for life; and civil suits which
value of subject matter is not exceeding S00
million kyats

m Appellate jurisdiction upon the Township
Courts within its local limits

Other Courts constituted by law

= Juvenile Courts
2 separate courts in Yangon and Mandalay

m Courts to try Municipal Offences

12 separate courts in Nay Pyi Taw, Yangon and Mandalay

m Courts to try Traffic Offences

10 separate courts in Nay Pyi Taw, Yangon and Mandalay

m Total 23 judges are sitting in these courts

Thank you
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Township Courts

m Established under the Union Judiciary Law

m Lowest courts and 324 Township Courts in the
whole country

m 446 male judges and 292 female judges sitting

= In original jurisdiction, try criminal cases
punishable with sentence of 7 years
imprisonment ; and civil suits which value of
subject matter is not exceeding 10 million kyats

Judicial Mottos
m Adjudicate as to the law
= Adjudicate fairly and speedily
m Act as to the procedure
m Keep away from corruption and bribery

= Maintain the integrity and reputation of the
Court




Hhl4-1

The Procedure deal with Criminal Justice System in Myanmar

Introduction
1. My presentation is composed of the following 7 Parts;
1. Norms and Standard applied in the Criminal Justice System
Applicable Laws
Formation of the different levels of Criminal Courts
Confer the power to try Criminal Cases
Components of Criminal Justice

Number of cases conducting in Courts

o B

Legal Reform and future perspective

Norms and Standard applied in the Criminal Justice System

Myanmar Judiciary follows the norms which international institutions organized
as the basic principles. The Constituti  on of the Republic of the Union of
Myanmar and the Union Judiciary Law grants the core elements to taking action
upon criminal cases.

These norm s are em bodied in the Cons titution and Union Judiciary Law as
follows;

(a)  No criminal law should be done the retroactive action; any accused
person shall be convicted only in acco rd with the relevant law then
in operation. He shall not be penalized to a penalty greater than that
is applicable under that law.

(b)  Any person convicted or acquitte d by a com petent court for an
offence shall not be retried unle  ss a superior ¢ ourt annul s the
judgment and orders the retrial.

(c)  An accused shall have the right of defence in accord with the law.
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(d)  No person shall be held in cust ody for more than 24 hours without
the remand of a competent magistrate.
(¢)  Punishment should be aim ed to reform the mo ral character of
offender.

Applicable Laws
The Penal Code, the Cri minal Procedure Code, Evidence Act and special Laws
are enacted in order to examine the criminal cases. When Myanmar was colony
of British Em pire, some laws from I ndia were brought into Myanmar and
exercised since then. Such laws were co dified in Burma Code volum e 1 to 13.
Among them, 214 Laws are currently applied in the field of crim inal and civil
cases. There were 1 71 Laws promulgated in the peri od of Parliam ent. During
the Revolutionary Council period, Socialist period, State and Order Restoration
and State Peace and Development period and up to the 2011, totally 840 laws
were enacted. Currently, the Pyidaung su Hluttaw, passed the 26 Laws. When
Myanmar acceded the International Conve ntions, t he enactment of Domestic
Laws follow in timely.
Formation of the different levels of Criminal Courts
In order to try the cases, Courts of the Union are formed in accordance with the
Constitution as follows:

* Supreme Court of the Union;

* High Courts of the Region and the State;

* Courts of the Self-Administered Division;

* Courts of the Self-Administered Zone;

* District Courts;

* Township Courts;

* QOther Courts constituted by law;

At present, the Supreme Court of th e Union has 7 judges including the Chief
Justice of the Union and 6 Judges of the Supreme Court of the Union. The High
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Courts of the Region or State are estab lished in the respective Region an d State
under the provi sions of the Constit ution, 2008 and the Uni on Judiciary Law,
2010 and there are 14 High Courts of the =~ Region or State. There are also 67

District Courts and 346 Township Courts and courts constitu ted by other laws

including Juvenile Courts, Municipal Courts and Traffic Courts.

Confer the power to try Criminal Cases

The Supreme Court of the Union is the hi ghest organ of the State Judiciary of
the Republic of the Union in Myanmar without affecting the powers of the
Constitutional Tribunal and the Courts-martial. It is the apex of the court system
in Myanmar and exists as an independent entity alongside the legislative and
executive branches.

The Supreme Court of the Union is the highest court of appeal. It exercises both
appellate and revisional powers. It also has original jurisdiction which enables it
to hear cases as the court of first instance.

The Supreme Court of the Union has the jurisdiction on confirm ing death
sentence and appeal against death sentence. It also has the jurisdiction on a cas e
transferred to it by its own decision and for the transfer of a case from a Court to
any other Court.

As courts of original jurisdic tion, th e Chief Justice and Judges of the High
Courts in the Region or State m  ay hear and determ ine any kind of crim inal
cases and civil cases in which the am  ount in dispute or val ue of the subject
matters 1s unlimited.

The High Courts of the Region or State adjudicate on appeal cases and revision
cases against the judgment, order and decision passed by the Courts of the Self-
Administered Division or Zone, the Dis trict Courts and the township courts.
They also adjudicate on the transfer of cases from one court to another within

the region or state concerned.
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The distri ct judges are conferred with or 1iginal crim inal jurisdictional powers,
criminal appellate and revisional jurisdictional powers according to the Criminal
Procedure Code.

As Courts of original jurisdiction they hear and determine serious criminal cases
which can pass the sentence of death or transportation for life.

Township courts are mainly courts of original jurisdiction.. Township judges by
virtue of their posts are speci  ally empowered as Magistrates who can pass
sentences of up to 7 years imprisonment where as an additional township judge,
if he or she is especi ally empowered with such special magisterial powers, may
award sentences not exceeding 7 year s. The Township Judges are also
empowered to trail the Juvenile Cases . The remaining deputy township judge s
can impose sentences according to their magisterial powers. For example, the
first class magistrate can pass im prisonment for a term not exceeding two years
and fine not exceeding 1000 kyats. The second class magistrate can impose not
exceeding 6 months imprisonment, fine not exceeding 200 kyats. The third class
magistrate can impose imprisonment not exceeding 1 month imprisonment, fine

not exceeding 50 kyats.

Components of Criminal Justice

The criminal law of the land splits itse 1f up into two broad divisions, one for
prevention of crimes, and the other for punishment of criminals. The prevailing
law on crime prevention and punishm ent is embodied in two principal statues:
the Penal Code and the Code of Criminal Procedure.

Prevention of Offences

Besides trial of actu al offenders, Magist rates have another function. They are
the custodians of public peace and tranquility . It often happens that in a certain
locality there are persons, who by thei r general conduct and past behaviour,
threaten to jeopardize the safet y of the people. Law provide s that this class of

men shoul d be made to realize their m istakes and shortcom ings, and be on
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probation of guarant eed good be havior. The procedures deal with security for
keeping the peace and for good behavior are laid down in the Crim inal

Procedure Code.

The Mode or Taking Cognizance of Offences

Magistrates may take cognizance of any offence -

* upon a report in writing of such facts made by any police-officer;

* upon information received from any person other than a police officer,
or upon hi s own knowledge or suspic ion that such offence h as been
committed.
Every offence shall ordinari ly be inquire d into and tried by a Court within the
local limits of whose jurisdiction it was committed. However, when a citizen of
the Union of Myanmar commits an offence at any place without and beyond the
limits of the Republic of the Union of Myanmar, he may be dealt with in respect
of such offence as if it had been co mmitted at any place within the Union of
Myanmar at which he may be found. Like wise, when a foreign citizen or an
alien of ot her countries comm its an offe nce within the territory of Myanm ar,

which is punishable by any la w for the tim e being in force in Myanmar, he or

she shall be liable to punishment under section 2 of the Penal Code.

Enquiry and Trial

When the co mplaint is put up before the Magistrate, em powered to take
cognizance of the case, the com plainant is called and examined on oath. The
Magistrate records the co mplainant’s statement and orders issue of process on
the accused, unless he is of opinion that the complainant’s story is untrue or has
some inherent im probability about it. If th e Magistrate refuses to issue process,
he either dismisses the case under Sec tion 203 of Crim inal Procedure Code, or

directs an enquiry by the poli ce or by such other person as he thinks fit. In a
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case where enquiry is direct ed, the magistrate has to wait for the report of the

enquiry for disposal of the complaint.

Appearance of the Accused

When on com plaint of a party the magistra te issues process, the lawyer shoul d
direct his client to file requisites, e. g., process fee and address of the accused
Careless supply of address of the accused or delay in filing the prescribed fee
for issue of process often means unnecessary delay, disappointment and expense
to the com plainant. Ordinarily, the accused on receipt of the summons or

warrant appears in court on the date fixed for such appearance.

Bail

In bailable cases, as soon as the accused signi fies his assent to take a trial, the
court grants him bail and fi xes a date on which the trial proper is to begin.
Where the offence with which the ac cused is charged is non-bailable,
applications are put in, by the accused stating there in the grounds on which he
seeks to be ad mitted to bail. If the cour t on a consideration of the petition is of
opinion that the accused deserves to be  on bail during the trial, an order is
passed to that effect fixing the am ount of security and num ber of sureties to be
furnished. The accused then secures a  surety or sureties who along with him
execute a bond. This bond is put up before the magistrate for acceptance.

In non-bailable cases, an a ccused person m ay, for reas on to be recorded in
writing, be released on bail but he shall not be so released on bail, if there
appear reasonable grounds for believing t hat he has been guil ty of an offence
punishable with death or transportation for life. Provided that any person under
the age of 16, any woman or any sick or infirm person may be released on bail

in any case.
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Commencement of Record of Evidence of Trial

A M agistrate cant ry acas e according to law in one of these ways: (a)
summons trial (b) warrant trial (c¢) summary trial.

Summary trial and summ ons trial require the co mplainant to appear i n court
with his witnesses on the date fixed for that purpose. The accused also has to
bring his witnesses on that day unless he is spared the necessity of so bringing
his witnesses by the court having regard to the nature of its file on that date and
the number of witnesses proposed to be examined by the complainant. The court
opens the trial by asking the accused if he is guilty or not. If the answer is in the
negative, the court asks the com plainant to put his witnesses in the box for
examination. In summons trial and summa  ry trial, the Magistrate need not
record the evidence in  extenso, he may sim ply m ake a mem orandum of
important and salient point s. The defen ce lawyer mu st keep ready for cross-
examination and take up the witness as s oon as the complainant has finished his
examination-in-chief. When the co mplainant has exhausted the list ~ of his
witnesses, the defence puts in evidence if so desired.

In summons trial and summary trial the magistrate need not frame any charge.
He has to examine the accused under  Section 342 of the Crim 1inal Procedure
Code.

In warran t trial, prosecution goes on examining witnesses till the list is
exhausted or till the magistrate considers that sufficient evidence has been led to
enable him to frame a char ge against the accused. Th e defence lawyer has the
right to cross-exami ne the prosecution w itness twice, once before charge and
again after it. The accused in a warrant case may get an adjournm ent for cross-
examination of witnesses ex amined b y the prosecution up to the point of
framing of the char ge. If the lawyer ge ts sufficient m aterials from the cross-
examination of the prosecution witnesses, it is hardly necessary or advisable to

adduce any evidence in defence.
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Judgment
Judgment must be pronounced in open court, in the presence o f the accused, or,
if his personal attendance during the tria 1 has been dispensed with and he is

acquitted or the sentence is one of fine only, in the presence of his pleader.

Appeal and Revision

An appeal shall lie to the respective  appellate co urt in accordance with the
Union Judiciary Law, 2010 and the Criminal Procedure Code.

The superior courts em powered with revisional power, may call for and
examine the record of any proceeding befo re any inferior criminal court for the
purpose of satisfying itself as to the correctness, leg ality and propriety of
finding, sentence or order, passed by inferior court.

Number of cases conducting in Courts

From 30" March 2011 to 30 ™ September 2012, the following num bers of cases

that handling by the respective courts are as follows;

Sr. | Courts Received Decided Pending

1. | Supreme Court of the 1487 1153 334
Union

2. | High Courts of the 8212 7016 2105
Regions and States

3. | District Courts 14735 13965 3233

4. | Township Courts 418577 410139 25816

Legal Reform and future perspective

Now, the Supreme Court of the Union is drafting the new laws to be in line with
the current situation. The Supreme Cour t has already submitted 6 Draft Bills to
the Pyida ungsu Hluttaw and they are on  the process. Thes e Drafts are Law

Amending the Penal Code ; Law Amending the Code of Crim inal Procedure;
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Law Amending the Lim  itation Act; La w Amending the Code of Civil
Procedure; Draft Law on Contempt of Court and Law Amending the Transfer of

Property Act.
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HH4-2

The Procedure deal with
Criminal Justice System in
Myanmar

Presented by
Mr. Tu Jar
Chief Justice
High Court of Kachin State

F
Introduction

m  Norms and Standard applied in the
Criminal Justice System

m  Applicable Laws

m  Formation of the different levels of
Criminal Courts

Confer the power to trial Criminal Cases
Components of Criminal Justice
Number of cases conducting in Courts
Legal Reform and future perspective

F i
Norms and Standard applied in
the Criminal Justice System

m  Convicted only in accord with the relevant law then in
operation

m  Convicted or acquitted by a competent court for an
offence shall not be retried unless a superior court
annuls the judgment and orders the retrial.

m  Accused shall have the right of defence in accord with
the law.

m  No person shall be held in custody for more than 24
hours without the remand of a competent magistrate.

m  Punishment should be aimed to reform the moral
character of offender.

" T
Applicable Laws

m The Penal Code, the Criminal Procedure Code,
Evidence Act and special Laws

m Burma Code volume 1to 13 — 214
m Parliament period — 171

m Revolutionary Council period, Socialist period,
State and Order Restoration and State Peace
and Development period up to 2011 — totally 840

m Pyidaungsu Hluttaw - 26

'_
Formation of the different levels of Criminal
Courts

" T
Confer the power to try Criminal Cases

Sr. Courts Empower

1. Supreme Court original jurisdiction, appellate and revisional powers,
confirming death sentence and appeal against death
sentence, transfer of a case from a Court to any

other Court

2. High Courts of Region/ hear and determine any kind of criminal cases,
States adjudicate on appeal cases and revision cases,
transfer of a case from a Court to any other Court
within the region or state concerned

3. District Courts hear and determine serious criminal cases which
can pass the sentence of death or transportation for

life, appellate and revisional jurisdictional powers

4. Township Courts Township judges / Add Tsp Judge -7 years
imprisonment
18t Class Magistrate-2 years imprisonment/ 1000K
2nd Class Magistrate-6 months imprisonment / 200 K
31 Class Magistrate-1 month imprisonment/ 50 K

6

184




*
Components of Criminal Justice

m Prevention of crimes

m Punishment of criminals

» Two principal statues

<+ Penal Code

< Code of Criminal Procedure

- I
Prevention of Offences

m To maintain public peace and tranquality

m Security for keeping the peace and for
good behavior are laid down in the
Criminal Procedure Code.

"
Taking Cognizance of Offences

m upon a report in writing of such facts made
by any police-officer;

m upon information received from any
person other than a police officer, or upon
his own knowledge or suspicion that such
offence has been committed

" T

Enquiry and Trial

m complainant is called and examined on
oath

m complainant’s story is true - orders issue
of process on the accused

m If the Magistrate refuses to issue process,
he either dismisses the case under
Section 203 of Criminal Procedure or
directs an enquiry by the police or by such
other person as he thinks fit

10

" T
Appearance of the Accused

m complaint of a party the magistrate issues
process, the lawyer should direct his client
to file requisites, e.g., process fee and
address of the accused

m accused on receipt of the summons or
warrant appears in court on the date fixed
for such appearance.

" T

Bail

m bailable cases, as soon as the accused signifies
his assent to take a trial, the court grants him
bail and fixes a date on which the trial proper is
to begin

m non-bailable - accused secures a surety or
sureties who along with him execute a bond

m if there appear reasonable grounds for believing
that accused has been guilty of an offence
punishable with death or transportation for life-
shall not be so released on balil

= any person under the age of 16, any woman or
any sick or infirm person may be released on
bail in any case.

12
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* A
Commencement of Record of
Evidence of Trial

m A Magistrate can try a case according to
law in one of these ways:

m (a) summons trial
m (b) summary trial
m (c) warrant trial

g
Judgment

m pronounced in open court, in the presence
of the accused, or, if his personal
attendance during the trial has been
dispensed with and he is acquitted or the
sentence is one of fine only, in the
presence of his pleader.

" T
Appeal and Revision
m An appeal shall lie to the respective
appellate court in accordance with the
Union Judiciary Law, 2010 and the
Criminal Procedure Code.
m superior courts empowered with revisional

power, may call for and examine the
record of any proceeding before any

Number of cases conducting in Courts(30th March
2011 to 30th September 2012)

Sr | Courts Received Decided Pending
1. | Supreme Court of 1487 1153 334

the Union
2. | High Courts of the 82127016 2105

Regions and States

inferior criminal court for the purpose of 3. | District Courts 14735 13965 3233
satisfying itself as to the correctness,
legality and propriety of finding, sentence 4. | Township Courts | 418577 410139 25816
or order, passed by inferior court.
15
" T "

Legal Reform and future perspective

m Supreme Court of the Union is drafting the new
laws to be in line with the current situation

» Law Amending the Penal Code;

> Law Amending the Code of Criminal Procedure;
» Law Amending the Limitation Act;

> Law Amending the Code of Civil Procedure;

> Draft Law on Contempt of Court;

> Law Amending the Transfer of Property Act.

Thank you
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PROCEDURE DEALS WITH CIVIL SUITS IN MYANMAR JUDICIARY

1. Introduction

In Myanmar judicial system, Courts are conferred with powers to try criminal
cases and civil suits in both. Courts are fo llowing the Code of Criminal Procedure for
criminal cases and the Code of Civil Procedure for civil suits.

The Code of Civil Procedure (CPC) is th e procedural law which is consists of
the prov isions f rom institu tion to execution of origina I ¢ ivil suits, a ppeals f rom
original decrees, reference and review etc. The original Code of Ci vil procedure is an
India Act which had been enacted in 1895. The  Code had been am ended in 1877,
1882, 1909 and the present Civil Procedure Code 1is the Code which was adoptedi n
1909. The Code is divided into two parts: se ctions and orders. The sections laid down
the general principles and the rules furnished machinery for applying those sections.
In this presentation, the procedure deals with original civil suit will be mentioned and

explained.

2. General Principles

Suits in general are detailed by the Civil Procedure Code. The Courts shall
have ju risdiction to try all suits o fcivil natu re exce pting suits of which their
cognizance is either expressly or im pliedly barred. For example, a suit in which the
right to property or to an offence is a su it of a civil na ture, notwithstanding that such
right m ay depend entirely on the decision of questions as to relig iousrites 0 r
ceremonies. (CPC, Sec.9)

No Court shall proceed with the trial of any suit in which the matter in issue is
also directly and subs tantially in a previ ously institu ted suit. But these suits m ust
between the same parties or parties under wh om they or any of them claim , litigating
under the sam e title, an d where such suit is pen ding in the sam e Court or any other
Court having jurisdiction. (CPC, Sec.10)

No courts halltryan ysuitorissu einwh ichthe m atter dir ectly and
substantially in issue h as been dir ectly in issue in a f ormer suit be tween the sam e
parties, litigating same title in the Court such issue has been heard and finally decided.

(CPC, Sec.11)
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Where a plaintiff is precluded by rules from instituting a further suit in respect
of any particular cause of action, he shall not be entitled to inst itute a suit for such

cause of action. (CPC, Sec.12)

3. Civil Jurisdiction

The jurisdiction of Courts is its authority to de cide matters that are litigated
before it. Generally, Myanmar Courts have jurisdiction to try all civil suits against all
persons (whether local or foreign) within Myanmar, other than foreign sovereign. The
appropriate Court in which comm ence pro ceedings in Myanm ar is dependent upon
the type and value of the claim s and, perhaps, the location of the parties or the place
the business is or act in question was carried on. Therefore, the Court firstly
scrutinizes the place of suing whether it can be commenced under the jurisdiction of
the Court or not.

Every suit shall be instituted in the Court of the lowest grade competent to try
it and where subject matter situates. (CPC, Sec. 15)

Subject to the pecuniary or other lim itations prescribed by any law, suits for
immovable property shall be ins tituted wher e subject matter situated. (CPC, Sec.16)
In case of immoveable property situate with in the jurisdiction of different Courts, the
suit may be instituted in any Court within the local lim its of whose jurisdiction an y
portion of the property is situate (CPC, Sec. 17).

However, where it is a lleged to b e uncertain within th e local lim its of the
jurisdiction of which of two or m ore Courts any immov eable property is situate, any
one of those Courts m ay, if satisfied that there is ground for the alleged uncertainty,
record a statement to that effect and thereupon proceed to entertain and dispose of any
suit relating to that property (CPC, Sec. 18).

Where a suit is for com pensation for wrong done to the person or to m oveable
property, if the wrong was done within the local limits of the jurisdiction of one Court,
and the defendant resides, or carries on business, or person ally works for gain within
the local limits of the jurisdiction of another Court, the suit m ay be institu ted at the
option of the plaintiff on either or the said Courts. (CPC, Sec.19)

Other suits shall b e instituted in a Cour t where defendants reside or cause of

action arises (CPC, Sec.20).



The Suprem e Court of the Union conf ers the pe cuniary jur isdiction to
subordinate Courts from tim e to time by Di rectives. To solve the over-loading civil
suits in High Courts and District Courts, the S upreme Court am ended the pecuniary
jurisdiction of the Cour ts in 2011. At present, the Township Courts are conferred
jurisdiction to try the original civil suits of the value of not m ore than Ten m illion
Kyats (Myanm ar currency). Courts of  Self-Administered Division or Zone and
District Courts are conferred jurisdiction to try the original civil suits of the value of
not m ore than five hundred m 1illion Kyats. However, the pecuniary jurisdiction of
High Courts of Region or State is not lim ited and High Courts can try any original
civil suits of the value more than five hundred million Kyats.

According to Union Judiciary Law, the Supreme Court has also original civil
jurisdiction in m atters arising out of bilateral treaties concluded by the Union, other
disputes between the U nion of Governm ent and the Region or State Governm  ent,
among the States, between the Region and th e State and between the Union Territory
and the Region or the State excep t the Constitutional problems, other disputes among

the regions and cases prescribed by any law.

4. When Aliens or Foreign States may sue

Under the Civil Procedure Code, alie  n enem ies residing in the Union of
Myanmar within the permission of the President of the Union of Myanmar, and alien
friends, may sue on the Courts of the Union of Myanmar, as if they were citizens o f

the Union. And, no alien enem y residing in the Union of Myanm ar without such

permission, or residing in a foreign country, shall sue in any of such Courts (CPC, Sec.

83).
A foreign State m ay sue in any Court of the Union of Myanm ar if such State

has been recognized by the President of the Union (CPC, Sec. 84).

5. Court Procedure for Original Civil Suits
5.1. Filing a original civil suit

Civil suits are filed in Courts having proper jurisdiction, that is to say,
territorial or local, pecuniary, subject m atter and person al jurisdiction. A civil suit is

instituted by filing plaint in the Court of the lowest grade competent to try it.
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The plaint must com ply with the requi rements set out under Order 6 and 7 of
the Civil P rocedure Code. Every plaint shal 1 contain the nam e of Court, description
and place of residen ce of the plaintiff and the defendant, th e statement of where the
plaintiff or defendant is a m inor or a person of unsound m  ind, cause of action,
jurisdiction, the relief claimed by plaintiff, (if any) set-off or relinquished am ount,
value of the subject-matter of the suit (CPC, Or.7, R.1).

In money suit, the plaint shall stat e the precise a mount claimed (CPC, Or.7,
R.2). Where the subject-matter of the suit is immovable property, a description of the
property sufficient to identify shall be ¢ ontained in the plai nt (CPC, Or.7, R.3).
Moreover, the plaint shall s how interest of the plain tiff and defendant, grounds of
exemption from li mitation law, alternative relief, separate and distinct grounds for
claims (if any) (CPC, Or.7, R4, 5, 6, 7 and 8).

The Court shall return to be presente d to the Court in which the suit should
have been instituted (CPC, Or.7, R.10). The Court shall reject the plaint where it does
not disclose a cause of ac  tion, th e re lief cla imed is undervalued, insufficiently
stamped plaint, statement to be barred by any law (CPC, Or.7, R.11).

Civil suit are instituted in the com petent Court for the right of the one party which is
denied by the other. Therefore, the Court has  to decide th e relief of the plain tiff in

accordance with the laws related to the claimant.

5.1.1. Court-fees

For institution of original civil suit, pay of sufficient Court-fees and litigation
within the tim e of limitation are also esse ntial. Subject- m atter of the suit m ust be
valued for Court-fees and sufficiently s tamped. The Court-Fees Act provides fixed
court-fees and Court-fee payable in suit va lue. All fees referred or chargeable under

the Act shall be collected by stamps (The Court-Fees Act, Sec.25).

5.1.2. Limitation of actions

Prescriptive period of lim itation f or various actions and application is
governed by the Lim itation Act. For differe nt types of suits a nd application, the
period of lim itation and tim e from which peri od begins to run are prescribed in the
Act. Every suit institu ted after the p eriod of limitation prescribed in the Act shall be
dismissed, although limitation has not been se t up as a defence (The Lim itation Act,

Sec.3).



5.2. Filing written statement by defendants

When received the summons, the defendant sh all come to the Court and file
his written s tatement if he wants to deny the allegation m ade in th e plaint o r admit
them.

The defendant may present a written statement of his defence at or before the
first hearing or within such time as the Court permits (CPC, Or.8, R.1). The defendant
must raise all m atters which show the suit not to be m aintainable and all grounds of
defence (CPC, Or.8, R.2). Denial in writte  n statem ent must be specific for each
allegation of fact which he does not admit (CPC, Or.§, R.3).

Every alleg ation of fact in the p laint sh all be taken to b e adm itted if the
defendant does not deny specifically in th e written statem ent (CPC, Or.8, R.5). In a
suit f or the recov ery o fm oney the def endant m ay claim to set-off againstth e
plaintiff’s demand any ascertained sum of money (CPC, Or.8, R.6).

When party fail to present written statement within the time fixed by the Court,
the Court may pronounce judgment against him or make an order as it think fit (CPC,

Or.8, R.10).

5.3. Settlement of issues

At the first hearing of the suit, the Court shall, after reading the plaint and the
written statem ent and s hall there u pon proceed to fra me and record the issues 0 n
which the right decisions of the case appear to defend.

Issues are to be framed only in respect of those material propositions of fact or
law is affirm ed by the one party and denied by the other party (Or.14, R.3). In the
same suit, issues both of law and fact m ay arise. The court is of opinion that the case
or any part thereof m ay be disposed of on the issues of law only; it s hall try those
issues first and may postpone the settlement of the issues of fact until after the issues
of law have been determ  ined (Or.14, R .2). H owever when the issue of law is
compound with the facts, the cou rt may settle the issu es both of law and fact after
hearing the suit and examination of witnesses.

The Court may amend the issues or fram e additional issued or strike out any
issues as it think fit, at any time before passing a degree (Or.14, R.5).

The date of fra ming issues is the  first hearing of a suit. Therefore non-
appearance of the parties and non-production of documents at that date shall be effect

to the suit. At first hearing, all documentary evidence in possession of the parties shall
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be produced and no docum entary evidence shall be received at any subsequent stag e
of the proceeding unless good cause is shown to the satisfaction of the Court (Or.13,
R.1 and 2). Where at the first hearing of a suit it app ears that parties are not at issue

on any question of law or fact, the cour t may at once pronounce judgm ent (Or.15,

R.1).

5.4. Hearing of the suit

For settlement of issues of the fact, the Court shall proceed to hearing of the
suit and examination of witnesses.

For attendance of witness, the parties may obtain, on application to the Court,
summonses to persons who attendance isre  quired either to give evidence or to
produce documents at any tim e after the suit is instituted (Or.16, R.1). The expenses
of witness shall be paid into the Court by the party applying for summons (Or.16, R.2).
If witness fails to appear the Court may impose fine and may order his property to be
attached and sold, having regard to his ¢ ondition in life and all ¢ ircumstances of the

case (Or.16, R.12).

5.4.1. Production of evidence

The party on whom the burden of proof  lies should begin the exam ination.
Generally the plaintiff has the right to be gin (Or.18, R.1). On the day fixed for the
hearing of the suit on any other adjourne  d day, the party shall s tate his case an d
produce his evidence, documentary as well as oral in support of the issues which he is
bound to prove. The other party shall then st ate his case and produ ce his evidence (if

any) in the manner aforesaid (Or.18, R.2).

5.4.2. Examination of witnesses

The eviden ce of the witness es in atte ndance shall b e tak en orally in open
Court in the presence and unde r the personal direction an d superintendence of the
judge (Or.18, R.4). The evidence of witne ss shall be taken down in writing in the
language of the Court or in English (Or.18, R.5). After Myanmar language is stated as

official language, the language used in Court became Myanmar language.



5.4.3. Order of Examination

The order in which witnesses are produced and examined shall be regulated by
the Eviden ce Act and Civil Pro cedure (Evidence Act Sec.135). Ad missibility of
evidence shall be decid ed by judge in acco rdance with the Evidence Act (Evid ence
Act Sec.136). As the order of exa mination, witnesses shall be first exam ined-in-chief
by the party who calls him . Then witnesses sh all be cross -examined if the adverse
party so desires and re-exam ined if the pa rty calling him so desires (E vidence Act
Sec.137). The exam ination-in-chief and cro ss-examination m ust relate to relevant
facts, but the cross-examination need not be confined to the facts to which the witness

testified on his examination-in-chief (Evidence Act Sec.138).

5.5. Judgment and Decree

After hearing the suit and final argument by both of parties or their pleaders (if
any), the Court shall pronounce judgment in open Court either at once or some future
day of which due notice shall be given to the parties or the pleaders. On such
judgment a decree shall follow (CPC, Sec.33 and Or.20, R.1).

Decrees may differ according to the nature of the suits. There are also different
judgments passed under different conditions like: judgm ent on adm ission by party,
judgment by consent, declaratory judgment and judgment by default.

Judgment is the statem ent given by the judge of the grounds ofa  decree or
order (CPC, Sec. 2(9)). Decree means formal expression of an adjudication which, so
far as regards the court expre ssing it, conclusively determines the rights of the parties
with regard to all or any of the matters in controversy in the su it and m ay be either
preliminary or f inal. It s hall be deemed to include the rejection of a plaint and the
determination of any question arising between the parties. But any adjudication from
which an appeal lies as an appeal from an order and any order of dis missal for default
(CPC, Sec. 2(2)).

Therefore judgment shall con tain a ¢ oncise statement of the case, the points

for determination, the decision thereon, and the reasons for such decision (CPC, Or.20.

R.4(2)).

The decree shall agree with the judgment and shall contain the number of suit,
the nam es and descriptions of the parties, an d particu lars of the claim , and shall
specify clearly the relief granted or other de termination of the suit. I t shall also state

the amount of costs incurred in the suit, a nd by whom or out of what property and in
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what portions such costs are to be paid. The court may direct that the costs payable to
one party by the other s hall be set o ff any sum which is ad mitted or found to be due
from the former to the latter (CPC, Or.20, R.6).

6. Temporary Injunctions and Interlocutory orders
6. 1. Temporary injunctions

According to the Civil Procedure, temporary injunction may be granted during
the process of the suit. For temporary injunction the party who applies, is necessary to
prove by affidavit or otherwise that any pr  operty in dispute is in danger of being
wasted, damaged or alienated by any party to the suit, or the defendant threatens, or
intends to remove or dispose of his property with a view to defraud his creditors. The
court may grant a tem porary injunction to rest rain such act until the disposal of the

suit or until further orders for the purpose of prevention (CPC, Or.39, R.1).

6.2. Interlocutory orders

Before judgment the Court has power to order interim sale on application of
any party to a suit. The Court m ay order the sale of any m oveable property which is
subject-matter of the suit and which is subject to speedy and natural decay, or which
for any other just and sufficient cause it m ay be desirable to have sold at once (CPC,

Or.39, R.6).

7. Withdrawal and Adjustment of Suits
7.1. Withdrawal of the suit

At any time after the institution of a suit the plaintiff may, as against all or any
of the defendants, withdrawal his suit or abandon part of his claim. Where the Court is
satisfied that a suit m ust be fail by reason of some formal defect, or th at there are
other sufficient grounds, it m ay grant the pl aintiff permission to withdrawal. W here
the plaintiff withdraws or abandonment withou t the permission of the Court, he shall
be precluded from instituting any fresh suit in respect of such subject-m atter or claim

(CPC, Or.23, R.1).

7.2. Compromise of suits
Where the suit hasb  een adjusted who lly or in any part by any lawful

agreement or com promise, or where the defe ndant satisfies the plaintiff, the Cour t



shall order such agreement, compromise or satisfaction to be recorded and shall pass a
decree in accordan ce ther ewith. Otherwise, the Cour tm ay order to stay the
proceedings upon the terms of the agreement, compromise or satisfaction with liberty
to the parties to apply f or the purpose of carrying the sa me into effect (CPC, Or.23,
R.3).

Withdrawal and compromise of suits under the Civil Procedure shall not apply

to any proceedings in execution of a decree or order (CPC, Or.23, R.4).

8. Procedure in Execution

Any person in whose fa vour a decree has been passed or an order capable of
execution has been made, can make application to the Court which passed the decree
for enforcement of the decree or o rder. Execution may be effected eith er against the
person or property or both, of the judgm ent debtor. The Court ha ving jurisdiction is
that situates at the p lace where the p erson resides or where the property situates. The
only exception is when a Court issues a pe rcept to another cour t having jurisdiction
over the property to be attached.

The court m ay order execution of the  decree by delivery of any property
specially decreed; by attachm ent and sale or sale without attachment of any property;
by arrest and detention in prison; by appointing a receiver; or in such other manner as
the nature of the relief granted may require (CPC, Sec.51).

In execution of decree, judgment-debtor shall be detained, where the decree is
for the payment of money, for a period of six months. He shall be released from such
detention before the expiration of period on the decree against him  being fully
satisfaction. A judgm ent-debtor release from detention shall not merely by reason of
his release be discharge from his debt, but he shall no t be liable to be re -arrested
under the decree in execution of which he was detained in civil prison (CPC, Sec.58).

Before issuing a warran t of arrest, the Court shall issue a n otice calling upon
judgment-debtor to appear before the C ourt and show cause why he should not be
committed to the civil prison. However, such notice shall not necessary if the Court is
satisfied that he is likely to abscond or leav e the local limits of the jurisdiction of the
Court with the object or effect of delayi ng the execution of the decree (CPC, Or.21,
R.37).

Ordinarily, the Civil Procedure Code had been prohibited the arrest or

detention in a civil prison of a wom an in execution of a d ecree for th e payment of
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money. But this provision was deleted by ~ the Law Am ending the Code of Civil
Procedure in 2000. The procedure in arrest and detention can be now applicable to

every judgment-debtor.

9. Types of Civil Suits and Laws relating to Civil Suits
9.1. Types of Civil Suits

In Myanmar, some types of civil suit are usually instituted. They are suit for
money (including suit for rem edies), divorce, suit for possession of movable property
or imm oveable prop erty, suit f or p artition of property or s eparate poss ession of a
share therein, administration suit (including suit for dissolution of partnership and suit
for adm inistration of the property of deceas ed person), declarato ry suit, suit for

specific performance of contract, suit for recovery of possession etc.

9.2. Laws relating to Civil Suits

There is no com prehensive Civil Code wh ich covers all types of civil suits in
Myanmar. Myanm ar Codes (Volum e-1 to 13) codified th e laws like Contract Act,
Transfer of Property Act, Spec ific Relief Act, Succession Act, Guardian and W ards
Act, Company Act, promulgated before1954.

Under the Myanm ar Laws Act, 1898, questions regarding succession,
inheritance, marriage, caste, or any religious usage or inst itution are to be decided to
Myanmar Custom ary Law where parties ~ are Myanm ar Buddhists; according to
Mohammedan Law in case of Mohammeda ns and by the Hindu Law in case of
Hindus.

Thus, people living in Myanm ar are governed by different custom ary laws. A
man carries his customary or personal law wherever he goes. From the tim e of
Myanmar King personal matters of Myanmar Buddhist people are decided by age-old
Myanmar Customary Law formally known as Burmese Buddhist Law. It is composed
of Myanmar Dhammasats essentially base d on Myanm ar customs, enacted laws and
judicial precedents or rulings of the highest Courts in Myanmar.

Where there is no statute regulating a particular matter, the Courts are to apply
Myanmar’s general law , which is based on E  nglish com mon law as adopted by
Myanmar ¢ ase law and which embodies the rules of equity, justice and good

conscience.



11

10. Conclusion

The Civil Procedure Code is a form of law code which a ims to achie ve the
ends of justice and to prevent it from being defeated. Therefore, the Code continued to
be in force even after Myanm  ar gained independence and rem ained in operation
although some provisions were am ended in 2000 and 2008. Now the S upreme Court
of the Union is going to review the Code to be consistence with the current situation

of civil litigation in Myanmar.

End of document
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Introduction

o Powers to try criminal cases and civil suits

o The Code of Criminal Procedure for
criminal cases

o The Code of Civil Procedure for civil suits

The Code of Civil Procedure

o The procedural law which is consists of the
provisions from institution to execution of
original civil suits, appeals from original
decrees, reference and review etc.

o Adopted in 1909

o Including Two parts: sections and orders

General Principles

o Courts to try all civil suits unless barred
o Stay of suits
O Res judicata

o Bar to further suit
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Civil Jurisdiction

o Place of suing

o Pecuniary jurisdiction of different levels of
Court

o Original civil jurisdiction of the Supreme
Court of the Union

Place of Suing

o Court in which suits to be instituted

o Suits to be instituted where subject-
matter situate

o Suits for immovable property

o Suits where local limits of jurisdiction are
uncertain

o Suits for compensation
o Other suits

Pecuniary jurisdiction

o Township Courts: suit value not more than
Ten million Kyats

o Courts of Self-Administered Division or
Zone and District Courts: suit value more
than Ten million Kyats but not more than
five hundred million Kyats

o High Courts of Region or State: suit value
more than five hundred million Kyats.

Original civil jurisdiction
of the Supreme Court of the Union

o Matters arising out of bilateral treaties
concluded by the Union

o Other disputes between the Union of
Government and the Region or State
Government, among the States, between
the Region and the State and between the
Union Territory and the Region or the
State except the Constitutional problems

o Other disputes among the regions and
cases prescribed by any law.

When Aliens or Foreign States may
sue

o Alien enemies residing in the Union of
Myanmar within the permission of the
President of the Union of Myanmar, and
alien friends, may sue on the Courts of the
Union of Myanmar, as if they were citizens
of the Union

o No alien enemy residing in the Union of
Myanmar without such permission, or
residing in a foreign country, shall sue in
any of such Courts

Court Procedure for Original Civil
Suits

o Filing a original civil suit

o Filing written statement by defendants
o Settlement of issues

o Hearing of the suit

o Judgment and decree

ICD NEWS #5545 (2013.3) 199




Filing a original civil suit

o Instituting by filing plaint
- Particulars to be contained in plaint
- Return of plaint
- Reject of plaint

o Court-fees: The Court-Fees Act

o Limitation of actions: The Limitation Act

Filing written statement by
defendants

o Presenting written statement

o Particulars in written statement
- All grounds of defence
- Specific denial
« Particulars of set-off

o Effect of failing to present written
statement

Settlement of issues

o Framing of issues
o Issues of law and of fact
o Power to amend and strike out issues

o Production of documents at the date of
framing issues: first hearing and effect of
non-production

Hearing of the suit

o Summons for attendance of witness

o Production of evidence

o Examination of witnesses

o Order of examination

Judgment and Decree

o Pronounce of judgment followed by decree
o Decrees on the nature of the suits

o Differences between Judgment and Decree
o Contents of judgment

o Contents of decree

Temporary Injunctions and
Interlocutory orders

o Power to grant a temporary injunction
during the process of the suit

o Power to order interim sale before
judgment
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Withdrawal and Adjustment of suits

o Withdrawal of the suit

- Withdrawal of suit or abandonment of part of
claim by plaintiff

. Effect of withdrawal or abandonment without
permission of the Court

o Compromise of suits

- Adjustment of the suit wholly or partly by
lawful agreement or compromise

Procedure in Execution

o Powers of court to enforce execution

- Execution by delivery of specific property

- Execution by attachment and sale

« Execution by arrest and detention in prison
- Execution by appointing a receiver

« Execution by other manner as the nature of
the granted relief

Execution by arrest and detention in
prison

o Period of detention
o Procedure for arrest and detention

o arrest and detention of women in
execution of money decree

Types of Civil Suits and Laws
relating to Civil Suits

o Types of Civil Suits

o Laws relating to Civil Suits

Types of Civil Suits

o Suit for money

o Divorce

o Suit for possession of movable/ immovable
property

o Suit for partition of property

o Administration suit

o Declaratory suit

o Suit for specific performance of contract

o Suit for recovery of possession etc.

Laws relating to Civil Suits

o Codification of laws in Myanmar Codes
o Myanmar Laws Act
o Customary law

o Application on rules of equity, justice and
good conscience
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Conclusion

o Aims: to achieve the ends of justice and to
prevent it from being defeated.

o Continuance in enforce after independence
of Myanmar

o Still in operation as existing law

o On going process of review to be
consistence with current situation of civil
litigation in Myanmar

THANK YOU
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