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Frequently Asked Questions on the Japanese

Criminal Justice System

EREOHFEFREIZDOWT, ERNAND OREX 72
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The following is a set of frequently asked
questions (FAQs) and points that are often
raised by people within and outside Japan

regarding Japan’ s criminal justice system.

Q1 HATIE, d#t, GIcYEY, Fokornk

Ql. In Japan, who decides whether an arrest
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BN H Y, FHEDNHIKTT S O T, or detention is to be granted, and what are
the requirements for arresting or detaining a
person?

Al Al

A suspect may be arrested only if there is
probable cause to suspect that he/she has
committed a crime, except in cases such as
arresting a person in the act of committing a
crime.

The arrest must be based on a warrant issued
by a judge, who 1is independent from the
investigative authority and not involved in
the investigation.

A suspect may be detained, upon request from

VVEBAE O — 52— http://www. moj. go. jp/hisho/kouhou/20200120QandA. html ZHR,

PARKIT. KB, EFANOER9 & LTERAO TRAROHFERNEAREICET 2 Q& A] MUE DU
FUTDONWT, FEEEOEBE DR — L=V AR (E3RONE4) %, O SFTEH LR THD,
EBEDER—LRX—=VDRLOLEBVEIH LY 2T, Z2ROETEOZD, FXOEE L HAR LD
DEFAZEEDETND, TOREDHAARLOITHEHZ THIT TDN, EBEOHAARLDR— L=

FowAux, ZOEAITIIFEELR,
SHASE, E1ER,

T EEE, http://www. moj. go. jp/EN/hisho/kouhou/20200120enQandA. html ZR#,




DFEHIE D, IO BRI B EER BV, 7D, G
RO B ZNRRKTEDBENENH D LD
BEAITIRY,, —2DFEITONT, 1 0 HERD 5
n, HHERRLLEZSRNFEHNG D EROTY
BIWZRY, 1 0RMARELEL L THERZED BN
£

BEONFEEZIL LR DA, EE
NOFHET LI, REIILERWRE A 1L LoD
SIREEEZITT A0, BHENEDOLE LR
OTHAI L& EITIddtl - AT HZ LN TE
F9, TOMRL L THMMERHES Z&bHY
F9

a prosecutor, for a period of up to 10 days
in each case only if an independent judge
finds that there is probable cause to suspect
that the person has committed a crime and
there is a risk of concealing or destroying
evidence of crime or fleeing from justice.
The period of detention may be extended by up
to 10 days only if the judge finds that there
are unavoidable circumstances

If a person is suspected of having committed
the suspect may be arrested

multiple crimes

and detained with respect to each of those

crimes 1f a judge issues a warrant in
recognition of the needs for arrest and
detention for the purpose of ensuring

sufficient investigation while preventing the

suspect from fleeing from justice or

concealing or destroying evidence of crime
Consequently, the suspect may continue to be

held in custody.

Q2 MEEIL, JLFEOHEEDL VDT, H LD
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Q2. Can prosecutors arrest and convict a
person based solely on their decisions when
there is no probable cause to suspect the

commission of a crime?

A2

B, MEEFOBEKENL, BUTLOHGE 2RV
T, AL LW PSL oK E 25 B ARr) 7250
FEDOBEE, FEHLRHCR T DB TN H D LRD
TRz T LT UR, #EEH O N &R
HTEEFTEEREA,

A2

Except in cases such as when a person has
been arrested in the act of committing a
crime, investigative authorities such as the

police and prosecutors do not have the power

to hold a suspect in custody unless an
independent judge not involved in the
investigation issues a warrant. A judge can

issue such warrant based on his/her own

findings that there is probable cause to
suspect that the person has committed a
specific crime, and there is a risk of the

suspect concealing or destroying evidence or
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fleeing from justice

The established practice of the Code of

Criminal Procedure is that, under the pre-—

trial conference procedure, prosecutors must

disclose to defendants evidence necessary for

their defense, including the list of evidence

in the prosecutor’ s possession and evidence

relevant to the arguments made by the

defendant, in addition to the evidence that

the prosecutors request to be examined during
a trial.
Article 82 of the Constitution of Japan

stipulates that trials shall be conducted

publicly. This means that the litigation

activities of the parties involved, including

prosecutors’ presentation of cases and the

establishment of proof, can be observed by

anyone.

Courts fully examine not only the

allegations set forth by prosecutors, who bear
the burden of proof, but also arguments and
evidence presented by the defendants, and make
fair and independent

decisions from a

standpoint. Courts must also provide reasons
for their decisions in written judgments so
that the decisions can be reviewed later.

under criminal

In short, Japanese

proceedings, prosecutors cannot arrest or
convict any person based solely on their own
decisions when there is no probable cause to

suspect that a crime was committed

Q3 HADOMEREZ, T NEFRE] TIERWTT
ARR

Q3. Wouldn’ t it be fair to describe the

Japanese criminal justice system as a

“hostage justice” system?

A3
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A3
Critics of the Japanese criminal justice

system often use the term “hostage justice”
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to describe the Japanese system based on their
claim that the Japanese system seeks to force
confessions out of suspects or defendants by
detaining them for an extended period of time
and by refusing to easily grant bail as long
as they deny allegations or remain silent.

To the the criminal

contrary, Japanese
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justice system does not force confessions by
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unduly holding suspects and defendants in

custody. It is therefore not accurate at all

to criticize the Japanese system of being a

“hostage justice” system. In Japan, there
are strict requirements and procedures
stipulated in law with regard to holding

suspects and defendants in custody, with due
consideration given to the guarantee of human
rights.

To be more specific, under Japanese criminal
law, the detention of suspects is subject to
examination by judges independent from the
investigative authority, and such detention
may only be approved when there is probable
cause to suspect that the person has committed
a crime, and that there is a risk of a suspect
concealing or destroying evidence of crime or
fleeing from justice. Suspects may appeal
against the decision by the judge to detain
them.
is the with the detention of

It same

indicted persons. Indicted persons may be
granted bail by a court (a judge) unless
exceptional circumstances apply, such as the

existence of a risk of concealing or
destroying evidence of crime.

The decisions by the court (or judge) on
detention or bail of suspects and indicted
persons are made in accordance with the legal

provisions stipulated in the Code of Criminal

4
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Procedure, taking into account the specific
facts and circumstances of each case, thereby
preventing unnecessary detention in practice
The Japanese criminal justice system does
confessions by unduly holding

not force

suspects and defendants in custody, so it is
not accurate at all to accuse the Japanese
“hostage justice”

system of being a system.

Q4 HATIE, EMoEWHmENRTHhL T\ D
TRV TT

Q4. Isn’ t it true that suspects are held in
custody for an extended period of time in

Japan?

A4
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A4

The maximum period of holding suspects in
custody after their arrest until the decision
on whether or not to indict them is 23 days
in any single crime, regardless of the
complexity or seriousness of the crime, or
the necessity for extensive investigation.

Moreover, suspects may appeal the decision
by the judge to detain them or extend the
period of detention.

Similarly, the detention of an indicted
person is granted only if a court (judge)
finds a risk of concealing or destroying
evidence of crime, or fleeing from justice.
Bail may be granted by a court (judge) unless
exceptional circumstances apply, such as the

existence of a risk of concealing or
destroying evidence by the indicted.

In short, suspects and defendants will be
held in custody only for a necessary and
reasonable duration under Japanese criminal

proceedings.

Q5 MEFRHEEDFH LITED LS REKRTT
Dy, B R L CEMMICh D B
WERAETAHZL1%, ZORANCKT SO TIEARN
TT D

Q5. What is the

innocence” ? Isn’ t it a violation of this

“principle of presumption of

principle if a person is held in custody for

an extended period of time through repeated




arrests and detentions?
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A5
The “principle  of  presumption  of
innocence” means that no person shall be

regarded as guilty of a crime until he/she is
found guilty in a trial by a court.

Under the Japanese criminal justice system,
a court will render a judgment of not guilty
and acquit the defendant of the charge unless
the prosecutor proves beyond reasonable doubt
that the defendant has committed the crime
he/she was indicted for. This is known as the
burden of proof imposed on the prosecutors.

The

“principle  of  presumption  of

innocence” imposes the burden of proof on
the prosecutors to prove in court that the
defendant committed the crime.

In each case, the request for arrest or
detention is granted only if a judge or a
court issues a warrant after examining in
advance whether the case meets the necessary
requirements, such as probable cause to
suspect the commission of a crime and the
necessity of holding the suspect in custody
in order to prevent him/her from concealing
fleeing from

or destroying evidence or

justice. (This does not apply to cases of
arresting a person in the act of committing a
crime.)

In short, the principle of presumption of
innocence has no direct relevance to the
arrest or detention of suspects/defendants in
specific cases. In other words, it is by no
means accurate to argue that holding a suspect
or accused person in custody contradicts the

principle of the presumption of innocence.

Q6 HATIE, FEICHANEHRSINATNDEDT

Isn’ t it true that in Japan, excessive

Q6.
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emphasis 1is given to the importance of
confessions? What measures are in place to
prevent the investigative authorities from
conducting unduly long hours of interrogation

or from forcibly extracting a confession?
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A6
Under Article 38 of the Constitution of

Japan, no person shall be compelled to testify

against him/herself, nor shall a forced
confession be used as evidence. It is the
court, which 1is 1independent from the

investigative authorities, that determines
whether or not a confession has been made
voluntarily.
Suspects also have the right to remain
silent and the right to consult with lawyers
without the presence of others
In certain cases, audio and video recording
of the interrogation of suspects is mandatory.
Even when it is not mandatory, the prosecutors
conduct audio and video recording of
interrogation in many cases
in place to

As such, there are measures

ensure appropriate interrogation by the

investigative authorities. It 1is therefore
not the case that excessive importance is

given to confessions in Japan.

Q7 HATIE, E#sEeE OBGRNICHEANDIL
SVERD HIRVD TI D,

Q7. Why are lawyers not allowed to be present

during the interrogation of suspects?
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A7

Interrogation of suspects must be conducted
in a fair and appropriate manner.

Article 38 of the Constitution stipulates,

“No person shall be compelled to testify
and confession made under

against himself,

compulsion or after prolonged arrest or

detention shall not be admitted in evidence.”
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The Constitution further stipulates, “No

person shall be convicted or punished in cases
where the only proof against him is his own
confession.” In actual trials, there are
cases in which confessions were not admitted
into evidence based on the courts’
determination of doubt regarding whether or
not the confessions were made voluntarily.

In Japan, various measures are taken to

ensure interrogation 1is conducted properly

and lawfully. For example, suspects have the

right to remain silent and consult with

lawyers without the presence of government
officials. Audio and video recording of the
interrogation process also helps to ensure
that interrogation is conducted properly and
lawfully, as it enables ex—post review of
interrogation.

allow the

Issues including whether to

presence of lawyers during interrogation were
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attendance during interrogation were to be

granted, it would make it difficult to

discover the truth of the case due to the

difficulty of obtaining sufficient statements

from the suspects, which would significantly

undermine the function of interrogation.

Taking into account such concerns, those

experts warned that granting lawyers’

attendance during interrogation would not be
supported by crime victims or the Japanese
people, who strongly demand that the truth of

a case be discovered. As a result, it was




decided to continue not to allow lawyers’

attendance during interrogation.__Following

these discussions, it was also decided to

introduce audio and video recording of

interrogation as a measure to ensure fair and

proper interrogation.

Q8 MERCTHOAEERKIZIEDOL) b D TY | Q8. What is the living environment in a
7 detention center like?
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detention rooms appropriately and provide

food, healthcare, bathing and other services
in order to respect the basic individual human
rights of detainees.

Single occupancy rooms are provided for
detainees whenever possible in order to
prevent the concealment or destruction of
evidence. The rooms are structured so as to
allow sufficient natural light and ensure good
airflow. Some rooms are equipped with beds.
(As is the custom in Japan, detainees usually
sleep on the floor using a futon mattress.)

Regarding medical services, appropriate
measures are taken in light of the level of
available 1in society at

medical services

large. For example, a doctor examines the
health conditions of each incoming detainee
and prescribes appropriate pharmaceuticals as
necessary. Incoming detainees are not allowed
to take pharmaceuticals that were in their
possession prior to the detention because it
takes much time to verify the ingredients of
the pharmaceuticals for safety reasons
Access to bathing is granted to detainees
at least twice a week in order to keep them
in good health and maintain good hygiene in
the

the detention facilities. In summertime,




frequency of bathing 1is increased as

necessary.
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Q9.

receive fair interrogation or trial in Japan?

Is it possible for foreign nationals to

Isn’ t it the case that foreign nationals are
more likely than Japanese nationals to be

indicted and found guilty?

A9
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A9

Article 14 of the Constitution of Japan
guarantees equality under the law for all
people. No legal distinction is made between
Japanese and foreign nationals, and foreign
nationals receive no discriminatory treatment
in Japanese criminal trials.

Article 82 of the Constitution also
guarantees the principle of public trial,
which means that any person, regardless of
his/her nationality, may attend a criminal
trial as an observer.

Moreover, foreign language interpreters are
who do speak

of both

provided for suspects not

Japanese during the processes

interrogation and trial in order to enable
suspects to fully make their case while fully
understanding their rights, such as the right
thereby ensuring fair

to remain silent,

judicial proceedings. In short, in Japan,

suspects, regardless of their nationality,
undergo investigation and trial in accordance

with the law and based on evidence.

Q10 HAOHFEFZHIIEAM DD TI D, | Q10. Does it take long to go through a
criminal trial in Japan?
Al10 A10
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Article 37 of the Constitution of Japan
guarantees to all defendants the right to a

speedy trial. The Japanese Code of Criminal

Procedure  provides for the pre—trial

10
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conference procedure as one of the measures

to substantiate and facilitate criminal
trials.
The objective of the pre-trial conference

procedure is to sufficiently prepare for the

trial in order to conduct adequate trial
hearings consecutively, systematically and
speedily. In fact, the length of the trial

period (the period from a court’s receipt of
a case to the completion of its proceedings)
in the court of first instance in Japan is

not long compared with those of other

developed countries. Statistics show that the

average trial period 1is approximately 11

months for cases referred to the pre-trial

conference procedure, which are mostly
serious or complex cases.
The duration of the period until the

completion of a trial depends on, among other

factors, the complexity of the case and the

issues under contention, as well as the volume

of evidence. However, it is understood that

prosecutors make  various efforts, in

accordance with the specifics of each case,
to trial proceedings. For

ensure prompt

example, prosecutors disclose, in a timely
manner, evidence they have requested the court
to examine, and promptly respond to lawyers’

requests for further disclosure.

Q11 HATH, RN THLFRERICEZ WG
BNHDDTTH,

Ql1. In Japan, are defendants denied access

to family members while released on bail?

All
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All

In principle, defendants are free to act as
they like, including meeting family members,
while released on bail. Only in exceptional
cases are defendants prohibited from meeting

family members, such as when the courts find

11




that prohibition is necessary in order to
prevent defendants from fleeing from justice
or concealing or destroying evidence while

released on bail.

Q12 HATIE BALRWEERNED N

Ql2. In Japan, 1is bail not granted to

WD TN, defendants unless they confess?
Al2 Al2
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It is not the case that bail is not granted

unless the defendant confesses. If the

defendant denies the allegations or remains

silent, that could be one of the factors to

be taken into consideration by the judge to

for example, whether or not there is

of

decide,

a risk the defendant concealing or

destroying evidence. However, it is

understood that the denial of allegations or

remaining silent does not automatically
constitute a cause for denying bail on the
premise of a risk of concealing or destroying
evidence. This point has often been mentioned
in statements made by judges at governmental
meetings and in articles written by judges.
In short, the Japanese criminal justice
system does not force confessions by unduly

holding defendants in custody.

Q13 HAOHERIZI 9% EB2TWET, 72
TZED LD BREBUEDTTD,

Q13. The conviction rate in Japan is higher

than 99%. Why is the conviction rate in Japan

so high?
Al3 Al3
HATIE, EifT20E9 ﬁlﬁfﬁ%§§€§ﬁ§¥U%ﬁl/ In Japan, it is the prosecutors who decide
F9, Bl OFF T, MEBEENEFRT LFMHDE | whether or not to bring an indictment.

HIEL3 7% (EFFAB+ (EFABE+AEFAR))
T9, 19 9%EHMADHARE] LWHHEIE, i
I3 T %DFEHNGRELE 72> TVET,

According to the most recent statistics, the
indictment rate is 37% (a figure obtained by

dividing the number of indicted persons by
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MEY HIZB WL, WO ADNFRAHOR
RIS B D Z L7 ERBET D720, MIRERFEIUC
Ko THIFHRDE LN D BED RIABLD B DY
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R
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the total number of indicted persons and non-—
indicted persons in all suspected criminal
The

cases). “conviction rate of more than

99%”
persons divided by the number of indicted

37%

represents the proportion of convicted

persons, 1i.e. those within the rate
mentioned above

In order to avoid imposing an undue burden
on innocent people for being involved in a
bring

high

trial, prosecutors, in practice,

indictments only if there 1is a
probability of obtaining a conviction based
on adequate evidence

It is therefore fair to assume that the high

LOLEZ HNET, conviction rate is a reflection of such
practices.
Q14 FREMEOITED, JELIFMLCIEE-S>F1Z, | Ql4d. Is there any possibility that the

WRELLIS DR E ORI BILR A 702 & DIMER D> & Offy
ENPTICESTERSND Z LIEHDDTT I

exercise of prosecutorial power is affected

by external influences such as certain

stakeholders other than the prosecutors?

Al4
BREMEOITHEY, 15 LRSSV TAIEIZZ
ENDHHDOTT, RELYR/IL, Wi 2F5IR0ES
Wb INRWE D, BIEAY - MR E G &
LTWET,

ZDZ LIFRHRENAE LI RZEO R K OJEAR

Al4

Prosecutorial power is exercised in a strict
and fair manner based on law and evidence.
Uncompromising pursuit of justice as well as
impartiality, neutrality and independence are
principles of the

the indissoluble

prosecutors so that they would not be

influenced by any pressure or enticement from
outside.

These principles are clearly stated in the

K ErT TREOHES)] CFR2 349 A 28H

“Principles of Prosecutions” , a document

PlfEOmERERR () ICBWTRESNIZHE

that outlines the fundamental principles and

) TS TWVETSD,

basic mindset that all prosecutors should

adhere, which was adopted at the Conference

S HAGEM (F3). HEEMR (F 4 &b, [REOHME] 28) v 7 IhTuiry, hBEFEEDR— L4
~— (http://www.kensatsu.go.jp/oshirase/img/kensatsu_no_rinen.html) Tlt, [EOHE| O HAK
FEhR . SEEERR. LEERR. MEEMRDS AT T 5,

13



MRELDRLFR2NE L FELCIE S Wb D TH 5 )
EomiE, M2oFicbd &R0, BHFTN, 3L
AEE A B O REE OGRS Z, #8 AE 5
TR SN2 FIROFHLAE & HI2BR L, ML
T NIEZRNE THIBT 5 2 & 1872 0 £

(7E) 2 O mEMEBT OMER, HTRET OR
FIEENEE Y, MEOEEICHT I W#Ek %
(EE=T

Hp
B

of the Chief Prosecutors* on September 28,
2011.

The court fully examines whether or not the
prosecutor s indictment is based on law and
evidence, not only from the arguments made by
the prosecutor who bears the burden of proof
but also from the arguments and evidence
presented by the defendant. The court will
make decisions from a fair and independent

standpoint.

* Conference of the Chief Prosecutors is a

conference represented by Superintendent
Prosecutors of the High Prosecutors Offices

and the Chief Prosecutors of the District

14

Prosecutors Offices, which takes up
administrative issues concerning the
prosecution.
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Foreword

The International Association of Prosecutors
was established in June 1995 at the United
Nations offices in Vienna and was formally
inaugurated in September 1996 at its first
General Meeting in Budapest. In the
following year in Oftawa, the General
Meeting approved the Objects of the
Association which are now enshrined in
Article 1.3 of the Association's Constitution.
One of the most important of these Objects
is to:

"[...] promote and enhance those standards
and principles which are generally
recognised internationally as necessary for
the proper and independent prosecution of
offences."

In support of that particular objective a
committee of the Association, chaired by
Mrs. Retha Meintjes of South Africa, set to
work to produce a set of standards for
prosecutors. A first draft was circulated to
the entire membership in July 1998 and the
final version was approved by the Executive
Committee at its Spring meeting in
Amsterdam in April 1999.

The International Association of Prosecutors'
Standards of Professional Responsibility and
Statement of the Essential Duties and Rights
of Prosecutors is a statement which will
serve as an intfernational benchmark for the
conduct of individual prosecutors and of
prosecution services. We intend that this
should not simply be a bold statement but
rather a working document for use by
prosecution services to develop and
reinforce their own standards. Much of the
Association's efforts in the future will be
directed to promoting the Standards and
their use by working prosecutors throughout
the world.
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Preamble

Whereas the objects of the International
Association of Prosecutors are set out in
Article 1.3 of its Constitution and include the
promotion of fair, effective, impartial and
efficient prosecution of criminal offences,
and the promotion of high standards and
principles in the administration of criminal
justice;

Whereas the United Nations, at its Eighth
Congress on the Prevention of Crime and
the Treatment of Offenders in Havana,
Cuba in 1990, adopted Guidelines on the
Role of Prosecutors;

Whereas the community of nations has
declared the rights and freedoms of all
persons in the United Natfions Universal
Declaration of Human Rights and
subsequent international covenants,
conventions and other instruments;

Whereas the public need fto have
confidence in the integrity of the criminal
justice system;

Whereas all prosecutors play a crucial role
in the administration of criminal justice;

Whereas the degree of involvement, if any,
of prosecutors at the investigative stage
varies from one jurisdiction to another;

Whereas the exercise of prosecutorial
discretion is a grave and serious
responsibility; and

Whereas such exercise should be as open
as possible, consistent with personal rights,
sensitive to the need not to re-victimise
victims and should be conducted in an
objective and impartial manner;
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Therefore the International Association of
Prosecutors adopts the following as a
statement of standards of professional
conduct for all prosecutors and of their
essential duties and rights.

PLEIZEY | EEREZEH=IL. 73T
BREEOME EOITHORAEL | ZORY
IFH EHEFIIC DWW TDOAT— R A R &
LT, UUFEHIRT 5,

ARTICLE 1
Professional conduct

Prosecutors shall:

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

at all fimes maintain the honour and
dignity of their profession;

always conduct themselves
professionally, in accordance with the
law and the rules and ethics of their
profession;

at all fimes exercise the highest
standards of integrity and care;

keep themselves well-informed
and abreast of relevant
legal developments ;

strive to be, and to be seen to be,

consistent, independent and impartial;

always protect an accused person's
right to g fair trial, and in particular
ensure that evidence favourable to the
accused is disclosed in_accordance
with the law or the reguirements of @
fair trial;

always serve and protect the public
interest; and
respect, protect and uphold the

universal concept of human dignity
and human rights.
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ARTICLE 2

Independence

2.1 The use of prosecutorial discretion,
when permitted in  a particular
jurisdiction, should be exercised
independently and be free from

political interference.
2.2 If non-prosecutorial authorities have
the right to give general or specific
instructions to  prosecutors, such
instructions should be:

« transparent;
« consistent with lawful authority;
+ subject to established guidelines to

safeguard the actuality and the
perception of prosecutorial
independence.

2.3 Any right of non-prosecutorial authorities
to direct the institution of proceedings
or to stop legally instituted proceedings
should be exercised in similar fashion.

B2%
bLRYA L

2.1 FpEDOFEE B THREE O EMENT
HOENTWDEE 9D H M
SMLTATEE L. Byai T 6 HH T
RIFNIER 70,

2.2 FEMBYRNPMEEIZ MK E 2135
EDFEREH 2 DHEREFF > T\ b5
B, TOXHIRERITIRDOEBY TR

FHIER 6720,

- EIERH D

- EMHERCEA LTS

© R OIS OB & Rk R
% 1o OICHESL S LT FREHI e > TV D

2.3 FFMRE LG RN TR FIAACH IE &2 4578
TLHOHER G £, FEROTIETITHE S

NHNETH D,

ARTICLE 3
Impartiality

Prosecutors shall perform their duties

without fear, favour or prejudice. In

particular they shall:

3.1 carry out their functions impartially;

3.2 remain unaffected by individual or
sectional interests and public or media

pressures and shall have regard only to
the public interest;

3.3 act with objectivity;
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3.4 have regard o dll relevant
circumstances, irrespective of whether
they are to the advantage or

disadvantage of the suspect:

3.5 in accordance with local law or the
requirements of a fair trial, seek to
ensure that all necessary and
reasonable enquiries are made and
the result disclosed, whether that points
towards the guilt or the innocence of
the suspect; and

3.4 FheEOAR £ IFAFN IR L

3.5

OB SRR A T S,
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o T, REAOAE, BIREONTH
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3.6 always search for the truth and assist | 3.6 FIZEFEZHR L, EENEFEICH|E
the court to arrive at the truth and to L. B EANIEMHICHE - THFEIRS,
do justice between the community, the WEE ., WREOM CIERZITY D%
victim and the accused according to BT 5,
low and the dictates of fairness.

ARTICLE 4 A%

Role in criminal proceedings HEFEGICHSTH%E

4.1 Prosecutors shall perform their duties 4.1 BREEIX, BB AEIC, —BLT,

fairly, consistently and expeditiously.

4.2 Prosecutors shall perform an active
role in criminal proceedings as follows:
a) where authorised by law or practice
to participate in the investigation of
crime, or to exercise authority over
the police or other investigators, they
will do so objectively, impartially and
professionally;
b) when supervising the investigation of
crime, they should ensure that the
investigating services respect legal
precepts and fundamental human
rights:

c) when giving advice, they will take
care to remain impartial and

objective;

4.2

a)

b)
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d)

f)

4.3

b)

d)

in  the institution of  criminal
proceedings, they will proceed only
when a case is well-founded upon
evidence reasonably believed to be
reliable and admissible, and will not
contfinue with a prosecution in the
absence of such evidence;

throughout the course of the
proceedings, the case will be firmly
but fairly prosecuted; and not
beyond what is indicated by the
evidence; and

when, under local law and practice,
they exercise a supervisory function in
relation to the implementation of
court decisions or perform other non-
prosecutorial functions, they will
always act in the public interest.

Prosecutors shall, furthermore:

preserve professional confidentiality;

in accordance with local law and the
requirements of a fair trial, consider
the views, legitimate interests and
possible concerns of victims and
witnesses, when their personal
interests are, or might be, affected,
and seek to ensure that victims and
witnesses are informed of their rights;
and similarly seek to ensure that any
aggrieved party is informed of the
right of recourse to some higher
authority/court, where that is possible;

safeguard the rights of the accused in
co-operation with the court and other
relevant agencies;

disclose to the accused relevant

prejudicial and beneficial information
as soon as reasonably possible, in

d)

f)

4.3

b)

d)

FIFFHORMGIL, FEERD VA
WTE D EDOEBNERE N D DR
ko THHEMSITOERTWEES
DA TR tED D, D RELA
TR WG AT TR R 2 ffe L 72 W,

FhioemfEZE L T, FH2FHNR
E LT ORAIEICSHET A 05, FEHL
WRTEZAZBL T THZ L
TR0,

Bt OIEFR L REBHICESNT, &
AT O P E O E i\ B L CEE
BEITHHE. FidthoIEREE
BEITH %A, WIZALORED -
DIATENT 5,

BEEILIE I,

s EOME ZRFF L2 TNIER D
A/AN

Bl oD A & N IE 2R 5 o AR e
ST, WEH EFEANOME ANFRIEIC
WENKATHD, T kAT
LATREME N & DG/, EER L
AEAN O R, EYRRE, KO AE
Lo/ EFHEMP L, #E
F L BBRFITHERM Z RIS MmT 5
E28BH5, FEEIZ, WD
FEWMEFICHLTH, LV EKRDY
JR 72\ LECHIFT I S C 9 5 HERI 8
EERICEMIND L H2EBORITIR
ACYAAN

FH P £ Ot o BREREES & W ) L
W H DR ZIRFE L2 TR b
20N,

LA E T2 TN IE 2R BCH 0 BRI A€
W, BEEEICH L, B D AR

7




accordance with _the lagw or the
requirements of a fair frigal;

e) examine proposed evidence to
ascertain if it has been lawfully or
constitutionally obtained;

f) refuse to use evidence reasonably
believed to have been obtained
through recourse to unlawful methods
which constitute a grave violation of
the suspect's human rights and
particularly methods which constitute
torture or cruel freatment;

g) seek to ensure that appropriate

action is taken against those
responsible for using such methods;
and

h) inaccordance with locallaw and the
requirements of a fair trial, give due
consideration 1o waiving prosecution,
discontinuing proceedings
conditionally or unconditionally or
diverting  criminal _cases, _and
particularly those involving young
defendants, from the formal justice
system, with full respect for the rights
of suspects and victims, where such

action is appropriate.
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ARTICLE 5
Co-operation

In order to ensure the fairness and
effectiveness of prosecutions, prosecutors
shall:

5.1 co-operate with the police, the courts,
the legal profession, defence counsel,
public defenders and other

B
A

%

MELDNIE & LRl D 7= 012,
REEIILA T O Z & 2 {Tb R T b

\

%,

<
o]

5.1 EW., EsERbT, 2582 #HPT.
B, FHEAN. ARFEN, TOMO
ESHEE E W 35, LT




government agencies, whether
nationally or internationally; and
5.2 render assistance to the prosecution
services and colleagues of other
jurisdictions, in accordance with the
low and in a spirit of mutual

5.2 IEAHTHEV, MHAEBH A ORI T, o
EEEHU O R ESIR S O & SR
T2

cooperation.
ARTICLE 6 E6E
Empowerment EFDFE

In order to ensure that prosecutors are able
to carry out their professional responsibilities
independently and in accordance with
these standards, prosecutors should be
protected against arbitrary action by
governments. In general they should be
entitled:

6.1 to perform their professional functions
without intimidation, hindrance,
harassment, improper interference or
unjustified exposure to civil, penal or
other liability;

6.2 together with their families, to be
physically protected by the authorities
when their personal safety s
threatened as a result of the proper
discharge of their prosecutorial
functions;

6.3 to reasonable conditions of service
and adequate remuneration,
commensurate with the crucial role
performed by them and not to have
their salaries or other benefits arbitrarily
diminished;

6.4 to reasonable and regulated tenure,
pension and age of retirement subject
to conditions of employment or
election in particular cases;
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6.5

6.6

to recruitment and promotion based
on objective factors, and in particular

6.5

BRMERE, BICEMNRER, §E
T, FES, BiE, KOREBRICES

professional  qualifications,  ability, X ANEPONERFE T, BRHE S
integrity, performance and HERRESNDZ L,

experience, and decided upon in

accordance with fair and impartial

procedures;

to expeditious and fair hearings, based
on law or legal regulations, where
disciplinary steps are necessitated by
complaints alleging action outside the
range of proper professional standards;

6.6

B PR L HE 0D 3 B 72 #PH 2 A AL 72 1T 8D
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6.7 to objective evaluation and decisions | 6. 7 #aBERSIZIBW T, FELI 225 &
in disciplinary hearings; M= bbb,
6.8 to form and join  professional | g g RETORRARFL, EM5EL LT

6.9

associations or other organisations to
represent their interests, to promote
their professional fraining and to
protect their status; and

to relief from compliance with an
unlawful order or an order which is
contrary to professional standards or
ethics.

6.9

DRz et L, MEE ORI 25T 5
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nformation 15k

Information regarding the Association, its officers and its projected
meetings, conferences and other activities can be obtained from the IAP
Bureau of the Secretary-General of the IAP:

HmE., TOZRE., RUFEINTSRE. KE., TOMOFEEICET 51EHRIE.
I APEHEHBED I APEBEMNOAFTEET

Address: Hartogstraat 13, 2514 EP  The Hague, The
Netherlands

Tel: +31 70 363 0345 / Fax: +31 70 363 0367

Email: sg@iap-association.org.

Website: WWWw.iap-association.org.

10


http://www.iap-association.org/
http://www.iap-association.org/
http://www.iap-association.org/
http://www.iap-association.org/

KEEH e

EAESENRFE

AT LA

The American Bar Association (ABA) Model Rules of Professional Conduct

202041 0H15H
SR ¢ RO IEAS
TRTEE

Rule 3 Advocate B35 IBEMREA

Rule 3.8: Special Responsibilities of a | #RHI 3.8 : ¥a&'E O 70 B
Prosecutor

The prosecutor in a criminal case | JFIEEF{LEICB W THREEIX

shall:

(a) refrain from prosecuting a charge
that the
supported by probable cause;

prosecutor knows 1is not

(b) make reasonable efforts to assure

(a) BEEZ DWW TH Y 2RI X 5 E= AT
MIRWNEFY SOFFBT 5 Z &%, BT
FIUE 7 B0,

(b) BEEeE D IREE NIZHHER L RHEAZ 5D

that the accused has been advised of

MR & Fiz s T, A

the right to, and the procedure for

(Y S RAY i RN =i oY A AR

important pretrial rights, such as the

right to a preliminary hearing;
timely disclosure to

make

(d) the

obtaining, counsel and has been given | DFEIEZEA L 9. FHEDOE 1% LT
reasonable  opportunity to  obtain | IE72 572V,

counsel ;

(c) not seek to obtain from an | (c) FREADRDWNTWARWEREEE TR LT,
unrepresented accused a waiver of | TR OHERIZE O NHIFT O E /MR &

WEESE LI & LTI bR,

(d) BB 2550 % REHL-OTE 3 C L e O

defense of all evidence or information
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known to the prosecutor that tends to

5 AN D REHIER TH D LR E

negate the guilt of the accused or

ik Db DT TA, IRl XHLLT

mitigates the offense, and, in

RRICBE R L, F72. S PR Bh#EL T

connection with sentencing, disclose to

BERE DN 5 Bl 2 Y 5 (i i THEBAR

the defense and to the tribunal all

BHENT SN TWARWE DT X T A, Fpi#

unprivileged mitigating information

M OFCHIFTIC 6 L CTRR L 22 g2 &

known to the prosecutor, except when

the prosecutor is relieved of this
responsibility by a protective order of

the tribunal,

720, B, BREENEHFOR#EMNSIC
iof DEFEZR L LN TWAIGET
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(e) not subpoena a lawyer in a grand
jury or other criminal proceeding to
present evidence about a past or
present client unless the prosecutor

reasonably believes:

(1) the
protected from disclosure by any

information sought 1is not
applicable privilege;

(2) the evidence sought is essential
to the successful completion of an
ongoing investigation or

prosecution; and

(3)there is no other feasible
alternative to obtain the
information;

(f) except for statements that are

necessary to inform the public of the
nature and extent of the prosecutor’ s
action and that serve a legitimate law
enforcement purpose, refrain from
making extrajudicial comments that have
a substantial likelihood of heightening
public condemnation of the accused and

exercise reasonable care to prevent

investigators, law enforcement
personnel, employees or other persons
assisting or associated with the
prosecutor in a criminal case from

making an extrajudicial statement that

the prosecutor would be prohibited from

making under Rule 3.6 or this Rule

(g)

When a prosecutor knows of new,

(e) KFEFE £ 721TZ DO FEFRIZBW
T, UTFOFEEEZESHIZHEE LTV an
FRO . W EF I IBIEOKEE 2B T 55
AR I AN T OITIERFE 2 HM LT
137257800,
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FERFHEIC Lo THIRE S LTV 20,
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H5,

(3) UAEDNWA BB 101 Ml T 7]
R FEIFEL R,
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DL DHPABLA 3.6 F 72 IIARKED L
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credible and material evidence creating
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a reasonable likelihood that a

AU S, ([EHETE D HEEGHLA

convicted defendant did not commit an

Bk L=, BEEIIITOZ L &7

offense of which the defendant was

2T IUER B 2R,

convicted, the prosecutor shall:

(1) promptly disclose that evidence to

an appropriate court or authority,

and
(2)if the conviction was obtained in

the prosecutor’ s jurisdiction,

(1) 2272 FEL 2 36 ) 20 B AT & 72 1324
JFWCEDICHRT 5,

(2) D AIRHPRDE b DOEFENTH
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(i) promptly disclose that evidence

to the defendant unless a court

authorizes delay, and
further

make

(ii) undertake

investigation, or

reasonable efforts to cause an

investigation, to determine
whether the defendant

convicted of an offense that the

was

defendant did not commit

(h) When a prosecutor knows of clear

and convincing evidence establishing

HICBRT 5, AL, BREEO
BRIE 2 P SR O T AT, €
DR TiEZev, E7o.

D) HEAPIL L TWZRWILFETH
BHREZ T L O & W
X SIHICHEET L HAEN
Pt = D L5 B RB %
T5,
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that a defendant in the prosecutor’ s
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jurisdiction was convicted of an | ZFHLAZERER L 7ZBE. DA FRHERIZD
offense that the defendant did not | W TRFEZ B AL B R ITNITER SRR
commit, the prosecutor shall seek to | V),

remedy the conviction.

Rule 3.6: Trial Publicity

HAI 3.6 : FHDOAE

(a) A lawyer who is participating or
has participated in the investigation
or litigation of a matter shall not make
statement that the
lawyer knows or reasonably should know

an extrajudicial

will be disseminated by means of public
will
substantial 1likelihood of materially

communication and have a
prejudicing an adjudicative proceeding

in the matter.

(b) Notwithstanding paragraph (a), a
lawyer may state:

(1) the

involved

claim, offense or defense

and, except when
the identity

of the persons involved;

prohibited by law,
(2) information contained in a public
record;
(3) that an investigation of a matter
is in progress;
(4) the scheduling or result of any
step in litigation;
(5) a

obtaining

request for assistance in

evidence and
information necessary thereto;

(6) a warning of danger concerning the

(a) FHOREIIFRICSIML TWDH F
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LTS, A HMICEHT 51T
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behavior of a person involved,
when there is reason to believe
that there exists the likelihood
of  substantial harm to an

individual or to the public

interest; and
(7) in a criminal case, in addition
to subparagraphs (1) through (6):
(i) the

occupation and family status

identity, residence,

of the accused;
(ii) if the accused has not been
apprehended, information
necessary to aid in
apprehension of that person;
(iii)the fact,

arrest; and

time and place of
(iv) the identity of investigating

and arresting officers or
agencies and the length of

the investigation.

(c) Notwithstanding paragraph (a), a
lawyer may make a statement that a
reasonable lawyer would believe is
required to protect a client from the
substantial undue prejudicial effect of

recent publicity not initiated by the

lawyer or the lawyer’'s client. A
statement made pursuant to this
paragraph shall be limited to such

information as is necessary to mitigate

the recent adverse publicity.

(d) No lawyer associated in a firm or
government agency with a lawyer subject
to paragraph (a) shall make a statement
prohibited by paragraph (a).
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Texas Disciplinary Rules of Professional

Conduct

2020410A15H
AR AR AR
TAMTES

3.09

Prosecutor

Special Responsibilities of a

3. 09 FREE DRFRI 72 B

The prosecutor in a criminal case shall:

ATV T, MEE,

(a)

threatening to prosecute a charge that the

refrain from prosecuting or

prosecutor knows 1is not supported by
probable cause;

(b) refrain from conducting or assisting
in a custodial interrogation of an accused
unless the prosecutor has made reasonable
efforts to be assured that the accused has
and the

counsel and has

been advised of any right to,
procedure for obtaining,
been given reasonable opportunity to
obtain counsel;

(¢) not initiate or encourage efforts to
obtain from an unrepresented accused a
waiver of important pre—trial, trial or
post-trial rights;

(d) make timely disclosure to the defense

(a) FEIZOWTHY BRI K 5 EfT T
DIRNEHD DOFFET D Z & &, 5
VWIERRIBET 2 L BOET D Z L Rk R T
AN PAAR
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FRESEIT, BB 2 M L CORY {~Z21T
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SRR
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S S LD ETHTAERMGE I
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of all evidence or information known to

FEE2BETDHDVITINIEORREE 2 BT

the prosecutor that tends to negate the
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guilt of the accused or mitigates the
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offense, and, in connection with

FRICBE R L, Fo, B BFICE#EL T

sentencing, disclose to the defense and to
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the tribunal all unprivileged mitigating
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information known to the prosecutor,
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except when the prosecutor is relieved of
this responsibility by a protective order
of the tribunal; and

(e) exercise reasonable care to prevent
persons employed or controlled by the

prosecutor in a criminal case from making

REEE MEBHPTOREMDTIZL > TIDOE
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an extrajudicial statement that the

HYOEEZHDRINEER DRV,

prosecutor would be prohibited from making
under Rule 3. 07.

3.07 Trial Publicity

3. 07 NHNZEE T D IE MDA

(a) In the
client, a

of representing a
shall

extrajudicial statement that a reasonable

course

lawyer not make an
person would expect to be disseminated by
if the
lawyer knows or reasonably should know
that it will have a substantial likelihood

of materially prejudicing an adjudicatory

means of public communication

proceeding. A lawyer shall not counsel or

assist another person to make such a
statement.
(b) A lawyer ordinarily will violate

and the likelihood of a

violation increases if the adjudication is

paragraph (a),

making an
the type
referred to in that paragraph when the

ongoing or 1imminent, by

extrajudicial statement of
statement refers to:

(1) the character, credibility, reputation
or criminal record of a party, suspect in
a criminal investigation or witness; or
the expected testimony of a party or
witness;

(2) in a criminal case or proceeding that
the

possibility of a plea of guilty to the

could result in incarceration,
offense; the existence or contents of any
or statement given
that

person’ s refusal or failure to make a

confession, admission,

by a defendant or suspect; or
statement;

(3) the performance, refusal to perform,
or results of any examination or test; the
refusal or failure of a person to allow or
submit to an examination or test; or the
identity or nature of physical evidence
expected to be presented;

(4) the

innocence of a defendant or suspect in a

any opinion as to guilt or

criminal case or proceeding that could
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DEH TRUCE KRR T2 5 % % 5281w
BEMNDH D LML WD, EITEHD
BT DL T THHLEE, ARBEICEL
DVIRDHNDTHAD E—ANTHT S
LI RIEEATOREZ LTI B 720,
Fo, BEFIT, mEICH LT, 20X
REEETLEIOMEL, ®5WEIBAL
T B0,

(b) EAFIT—MKIZ, ATHE (a) THRAFED
EEARSICEWTLU TOFERIZEA LK
Y. B (a) IOERT D Z L1 Hf
FRDETHFELITZLBS> TV HHEIC
X, ERIT e D AMREMEIT KV < 72 B,

(1) YEFEFH, JIFEHEICRBITAIREE. £
IEREAND ANKS AEFITE, FE, F 7213050,
HDHWVIETFTHINDYFHESIEADMSR N
//.hi_éi’o

(2) WEEIZD7208 D AlREME D & 2 S
FLRHEFRICBNTO, FREFOT
BetkE, HENETIIRREFICLDMBED
B HOAESZ DN, #8474 admission, &
TEIXBRIRNZE . & D WIEBGER LTz,
FEBREELR L TNDHZ &,

(3) fILLOHRERLT A b OFEE, L,
FIEMERE, REST A MEaZ TRV, %
RN, FREFERLTWLZE, &
HUNE, EATH SN TV S WRREIL
ZDOME,

(4) WEEIZO7R0N 5 [REME D & 2 | 1
FITHETFRICBIT S, tREANERITR
SEE OAE - MIRICET MO NOER,




result in incarceration; or
(5) the
reasonably should know is likely to be

information lawyer Kknows or
inadmissible as evidence in a trial and
would if disclosed create a substantial
risk of prejudicing an impartial trial.
(¢) A lawyer ordinarily will not violate
paragraph (a) by making an extrajudicial
statement of the type referred to in that
paragraph when the lawyer merely states:
(1) the general nature of the claim or
defense;

(2) the information contained in a public
record;

(3) that an investigation of the matter is

in progress, including the general scope

of the investigation, the offense, claim
or defense involved;
(4) except when prohibited by law, the

identity of the persons involved in the
matter;

(5) the scheduling or result of any step
in litigation;

(6) a request for assistance in obtaining
evidence, and information necessary
thereto;

(7) a warning of danger concerning the
behavior of a person involved, when there
is a reason to believe that there exists
the likelihood of substantial harm to an
individual or to the public interest; and
(8) if a criminal case:

(i) the identity,
and family status of the accused;
(ii) if the
apprehended,

residence, occupation

accused has not been
information necessary to aid
in apprehension of that person;

(iii) the fact, time and place of arrest;
and

(iv) the

arresting officers or agencies and the

identity of investigating and

length of the investigation.
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