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Proposal for a Regulation of the European Parliament and of the Council
establishing a common procedure for international protection in the Union and
repealing Directive 2013/32/EU-COM(2016)467 final Brussels, 13.7.2016
Article 36
Decision on the admissibility of the application

1._The determining authority shall assess the admissibility of an application, in
accordance with the basic principles and guarantees provided for in Chapter II, and

shall reject an application as inadmissible where any of the following grounds applies:
(a) a country which is not a Member State is considered to be a first country of asylum

for the applicant pursuant to Article 44, unless it is clear that the applicant will not be
admitted or readmitted to that country;

(b) a country which is not a Member State is considered to be a safe third country for
the applicant pursuant to Article 45, unless it is clear that the applicant will not be
admitted or readmitted to that country;

(c) the application is a subsequent application, where no new relevant elements or

findings relating to the examination of whether the applicant qualifies as a beneficiary
of international protection in accordance with Regulation (EU) No XXX/XXX

(Qualification Regulation) or relating to the inadmissibility ground previously applied,

have arisen or have been presented by the applicant;

(d) a spouse or partner or accompanied minor lodges an application after he or she had
consented to have an application lodged on his or her behalf, and there are no facts
relating to the situation of the spouse, partner or minor which justify a separate
application.

2. An application shall not be examined on its merits in the cases where an application
is not examined in accordance with Regulation (EU) No XXX/XXX (Dublin Regulation),
including when another Member State has granted international protection to the
applicant, or where an application is rejected as inadmissible in accordance with
paragraph 1.

3. Paragraph 1(a) and (b) shall not apply to a beneficiary of subsidiary protection who
has been resettled under an expedited procedure in accordance with Regulation (EU)
No XXX/XXX (Resettlement Regulation).

4. Where after examining an application in accordance with Article 3(3)(a) of
Regulation (EU) No XXX/XXX (Dublin Regulation), the first Member State in which



the application is lodged considers it to be admissible, the provision of paragraph 1(a)
and (b) need not be applied again by the Member State responsible.

5. Where the determining authority prima facie considers that an application may be
rejected as manifestly unfounded, it shall not be obliged to pronounce itself on the

admissibility of the application.

Article 4
Definitions
2. In addition to paragraph 1, the following definitions apply:

(1) 'subsequent application' means a further application for international protection

made in any Member State after a final decision has been taken on a previous

application including cases where the application has been rejected as explicitly
withdrawn or as abandoned following its implicit withdrawal;

Article 9
Right to remain pending the examination of the application

1. Applicants shall have the right to remain in the Member State responsible, for the

sole purpose of the procedure, until the determining authority has taken a decision in

accordance with the administrative procedure provided for in Chapter III.
2. The right to remain shall not constitute an entitlement to a residence permit and it

shall not give the applicant the right to travel to the territory of other Member States
without authorisation as referred to in Article 6 of Directive XXX/XXX/EU (Reception
Conditions Directive).

3. The responsible authorities of Member States may revoke the applicant's right to

remain on their territory during administrative procedure where:
(a) a person makes a subsequent application in accordance with Article 42 and in

accordance with the conditions laid down in Article 43;

(b) a person is surrendered or extradited, as appropriate, to another Member State
pursuant to obligations in accordance with a European arrest warrant! or to a third
country or to international criminal courts or tribunals.

4. A Member State may extradite an applicant to a third country pursuant to
paragraph 3(b) only where the determining authority is satisfied that an extradition

decision will not result in direct or indirect refoulement in breach of the international

1 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States (OJ L 190, 18.7.2002,
p.1).



and Union obligations of that Member State.

Article 42
Subsequent applications

1. After a previous application had been rejected by means of a final decision, any

further application made by the same applicant in any Member State shall be

considered to be a subsequent application by the Member State responsible.

2. A subsequent application shall be subject to a preliminary examination in which the
determining authority shall establish whether relevant new elements or findings have
arisen or have been presented by the applicant which significantly increase the
likelihood of the applicant qualifying as a beneficiary of international protection by
virtue of Regulation (EU) No XXX/XXX (Qualification Regulation) or which relate to
the reasons for which the previous application was rejected as inadmissible.

3. The preliminary examination shall be carried out on the basis of written submissions

and a personal interview in accordance with the basic principles and guarantees
provided for in Chapter II. The personal interview may be dispensed with in those
instances where, from the written submissions, it is clear that the application does not
give rise to relevant new elements or findings or that it is clearly without substance
and has no tangible prospect of success.

4. A new procedure for the examination of the application for international protection
shall be initiated where:

(a) relevant new elements or findings as referred to in paragraph 2(a) have arisen or
have been presented by the applicant;

(b) the applicant was unable, through no fault on his or her own part, to present those

elements or findings during the procedure in the context of the earlier application,
unless it is considered unreasonable not to take those elements or findings into

account.

5. Where the conditions for initiating a new procedure as set out in paragraph 4 are not
met, the determining authority shall reject the application as inadmissible, or as
manifestly unfounded where the application is so clearly without substance or abusive

that it has no tangible prospect of success.

Article 43
Exception from the right to remain in subsequent applications

Without prejudice to the principle of non-refoulement, Member States may provide an

exception from the right to remain on their territory and derogate from Article 54(1),




where:

(a) a subsequent application has been rejected by the determining authority as
inadmissible or manifestly unfounded;

(b) a second or further subsequent application is made in any Member State following a

final decision rejecting a previous subsequent application as inadmissible, unfounded

or manifestly unfounded.
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