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EXCERPTS OF UNHCR POSITIONS/GUIDANCE ON MANFESTLY
UNFOUNDED OR ABUSIVE APPLICATIONS AND OTHER
MATTERS

Excerpts from ExCom Conclusion on the Problem of Manifestly Unfounded or
Abusive Applications for Refugee Status or Asylum, No. 30 (XXXIV) — 1983.
Executive Committee 34th session. Contained in United Nations General
Assembly Document No. 12A (A/38/12/Add.1). Conclusion endorsed by the
Executive Committee of the High Commissioner’s Programme upon the
recommendation of the Sub-Committee of the Whole on International Protection
of Refugees, available at:
https://www.unhcr.org/excom/exconc/3ae68c6118/problem-manifestly-unfounded-
abusive-applications-refugee-status-asylum.html

“The Executive Committee,

(a) Recalled Conclusion No. 8 (XXVIII) adopted at its twenty-eighth session on the
Determination of Refugee Status and Conclusion No. 15 (XXX) adopted at its thirtieth
session concerning Refugees without an Asylum Country;

(b) Recalled Conclusion No. 28 (XXXIII) adopted at its thirty-third session in which
the need for measures to meet the problem of manifestly unfounded or abusive
applications for refugee status was recognized;

(c) Noted that applications for refugee status by persons who clearly have no valid claim
to be considered refugees under the relevant criteria constitute a serious problem in a
number of States parties to the 1951 Convention and the 1967 Protocol. Such
applications are burdensome to the affected countries and detrimental to the interests of
those applicants who have good grounds for requesting recognition as refugees;

(d) Considered that national procedures for the determination of refugee status may
usefully include special provision for dealing in an expeditious manner with
applications which are considered to be so obviously without foundation as not to merit
full examination at every level of the procedure. Such applications have been termed
either “clearly abusive” or “manifestly unfounded” and are to be defined as those which
are clearly fraudulent or not related to the criteria for the granting of refugee status laid
down in the 1951 United Nations Convention relating to the Status of Refugees nor to
any other criteria justifying the granting of asylum;

(e) Recognized the substantive character of a decision that an application for refugee
status is manifestly unfounded or abusive, the grave consequences of an erroneous
determination for the applicant and the resulting need for such a decision to be
accompanied by appropriate procedural guarantees and therefore recommended that:



(1) as in the case of all requests for the determination of refugee status or the grant of
asylum, the applicant should be given a complete personal interview by a fully qualified
official and, whenever possible, by an official of the authority competent to determine
refugee status;

(11) the manifestly unfounded or abusive character of an application should be
established by the authority normally competent to determine refugee status;

(111) an unsuccessful applicant should be enabled to have a negative decision reviewed
before rejection at the frontier or forcible removal from the territory. Where
arrangements for such a review do not exist, governments should give favourable
consideration to their establishment. This review possibility can be more simplified
than that available in the case of rejected applications which are not considered
manifestly unfounded or abusive.

(f) Recognized that while measures to deal with manifestly unfounded or abusive
applications may not resolve the wider problem of large numbers of applications for
refugee status, both problems can be mitigated by overall arrangements for speeding up
refugee status determination procedures, for example by:

(1) allocating sufficient personnel and resources to refugee status determination bodies
so as to enable them to accomplish their task expeditiously, and

(11) the introduction of measures that would reduce the time required for the completion
of the appeals process.”

Excerpts from UNHCR, UNHCR's Position on Manifestly Unfounded
Applications for Asylum, 1 December 1992, 3 European Series 2, p. 397, available
at: https://www.refworld.org/docid/3ae6b31d83.html

“UNHCR has long taken the position that national procedures for determination of
refugee status may usefully provide for dealing in an accelerated procedure with
manifestly unfounded applications for refugee status or asylum. These procedures
should, however, include certain procedural safeguards regardless of whether the claim
is presented at the border or within the territory. These guarantees should also be
applied to pre-admission/screening procedures at the border. Furthermore, these
guarantees should be respected in procedures dealing with first country of asylum cases.

1. Definition of Manifestly Unfounded or Abusive Applications
i)  Clearly Fraudulent Applications

The Office has stated that the notion of "clearly fraudulent" could reasonably cover
situations where the applicant deliberately attempts to deceive the authorities
determining refugee status. The mere fact of having made false statements to the
authorities does not, however, necessarily exclude a well-founded fear of persecution
and vitiate the need for asylum, thus making the claim "clearly fraudulent". Only if the
applicant makes what appear to be false allegations of a material or substantive nature



relevant for the determination of his or her status could the claim be considered "clearly
fraudulent".

As to the use of forged or counterfeit documents, it is not the use of such documents
which raises the presumption of an abusive application, but the applicant's insistence
that the documents are genuine. It should be borne in mind in this regard that asylum-
seekers who have been compelled to use forged travel documents will often insist on
their genuineness until the time they are admitted into the country and their application
examined.

Applications suspected of being filed to forestall an expulsion order should only be
considered as manifestly unfounded if the applicant has had ample opportunity to apply
for asylum previously and has not given a valid explanation for the delay. (...)

ii) Applications not Related to the Granting of Refugee Status

The Office has on a number of occasions stressed that a claim should not be rejected as
manifestly unfounded even if it does not fall under the 1951 Convention definition, if
it is also evident that the applicant is in need of protection for other reasons and thus
may qualify for the granting of asylum.

When an assessment of credibility is necessary to establish the subjective element of
the applicant's claim the situation is different. Issues of credibility are so complex that
they may be more appropriately dealt with under the normal procedure.

2. Other Cases to Be Channelled into Accelerated Procedures

(...)
3. Procedural Guarantees for Manifestly Unfounded/Accelerate Procedures

As to the necessary safeguards to be included in procedures for manifestly unfounded
claims, UNHCR has said, in accordance with EXCOM Conclusion No. 30 on the
problem of manifestly unfounded or abusive applications for refugee status, that:

all applicants should receive preliminary counselling in the appropriate
language provided by NGOs, the Government, UNHCR or some combination of these
and should be assisted in submitting a written statement;

the applicant should be given a full personal interview by a fully qualified
official and, whenever possible, by an official of the authority competent to determine
refugee status;

the manifestly unfounded or abusive character of an application should be
established by the authority normally competent to determine refugee status;

an unsuccessful applicant should be able to have a review of a negative
decision. This review possibility can be more simplified than that available in the case
of rejected applications which are not considered manifestly unfounded or abusive.



UNHCR considers that in order to be meaningful, the review should be by an authority
different from and, if possible, independent of the one making the initial decision. The
appeal should have suspensive effect allowing the applicant to remain in the country
pending the review of his or her case;

UNHCR should have the possibility of access to all claims at all stages of the
procedure.”

Excerpts from UNHCR, UNHCR Comments on the European Commission's
Proposal for an Asylum Procedures Regulation, April 2019, COM (2016) 467,
available at: https://www.refworld.org/docid/5cb597a27.html [accessed 10
October 2019] “Efficiency measures” within Executive Summary, pS.

“[TThe proposal to remove automatic suspensive effect of appeals, including in all
accelerated examination procedures and some admissibility procedures, increases the
risk of persons who are in need of international protection being returned, contrary to
the principle of non-refoulement.”

Excerpts from UNHCR, A guide to international refugee protection and building
state asylum systems, 2017, Handbook for Parliamentarians N° 27, available at:
https://www.refworld.org/docid/5a9d57554.html, 7.8 Accelerated procedures, p175-
176.

“Many States have introduced accelerated procedures to determine applications that
are clearly abusive or manifestly unfounded and can otherwise overburden asylum
procedures to the detriment of those with good grounds for requesting asylum. The
Executive Committee has addressed this issue in Conclusion No. 30 on manifestly
unfounded or abusive applications for refugee status or asylum. Accelerated procedures
can also be used to expedite the assessment of manifestly well-founded cases or cases
where there are compelling protection reasons. The term “accelerated procedures”
generally refers to a procedure which involves a substantive and individualized
assessment of the claim for refugee status, but with an acceleration applied to all or
some time lines in the process. This may mean shorter times between registration,
interview and decision. Accelerated procedures can be combined with simplified
procedures. However, an accelerated procedures does not imply a simplification of any
aspect of the substantive determination or the procedure, nor a reduction of procedural
fairness guarantees. If the types of application that may be categorized as clearly
abusive or manifestly unfounded can be clearly defined and delimited, and if
appropriate safeguards are in place (UNHCR Tokyo Note: As set out in UNHCR’s
Executive Committee Conclusion No. 30 above) this approach can be a useful case
management tool to expedite decision-making when dealing with a significant caseload.
Where fewer applications are received, a focus on prompt quality decision-making
under a single procedure is likely to be a more effective option.”



“Checklist for parliamentarians:
Accelerated procedures for examining the substance of a claim
e Where legislation has provisions on accelerated procedures, parliamentarians
are encouraged to:
= Support the inclusion of provisions setting clearly defined limits on the kinds of
applications that can be considered under these procedures, that is, they should
apply only to applications that are manifestly well-founded, clearly abusive and
manifestly unfounded, or from safe countries of origin, and not to other
categories of claims;
= Ensure that the list of applications considered clearly abusive or manifestly
unfounded is limited to that given in Executive Committee Conclusion No. 30
as set out above;
= Ensure that any time limits for procedural steps imposed are of a reasonable
length so as to permit the asylum-seeker to pursue the claim effectively and to
allow the determining authority to conduct an adequate and complete
examination of the application (...)”

Excerpts from UNHCR, A guide to international refugee protection and building
state asylum systems, 2017, Handbook for Parliamentarians N° 27, available at:
https://www.refworld.org/docid/5a9d57554.html, Section 7.10 (Appeals and effective
remedy) p179-180

“An asylum-seeker should in principle have the right to remain on the territory of the
asylum country and should not be removed, expelled or deported until a final decision

has been made on the case or on the responsibility for assessing the case.”

“The appeal should in principle have “suspensive effect”, that is, the asylum-seeker
should be allowed to remain on the territory until a final decision on the appeal has been
made. Given the potentially serious consequences of an erroneous determination at first
instance, the suspensive effect of asylum appeals is a critical safeguard to ensure respect
for the principle of nonrefoulement;”

“Suspensive effect should be automatic. Exceptions are only possible for manifestly
unfounded or abusive applications as defined in Executive Committee Conclusion No.
30 (see Chapter 7.8 Accelerated procedures, above), res judicata subsequent cases (see
Chapter 7.9 Subsequent application and abandonment or withdrawal of applications,
above). Even in these cases, the appellant should have an effective possibility to apply
for suspensive effect.”



Excerpts from UNHCR, Global Consultations on International Protection/Third
Track: Asylum Processes (Fair and Efficient Asylum Procedures), 31 May
2001, EC/GC/01/12, available at: https://www.refworld.org/docid/3b36f2fca.html,
para 30-31

“30. The category of abusive or fraudulent claims involves those made by individuals
who clearly do not need international protection, as well as claims involving deception
or intent to mislead which generally denote bad faith on the part of the applicant. It is
accepted that such claims may be subjected to accelerated procedures. They give rise
to a presumption of unfoundedness and expedited procedures can be put in place to test
that assumption. Though curtailed, an individual assessment of the motivation for flight
is essential to support or rebut this presumption. If major substantive issues arise, best
State practice transfers the claim to the regular procedure.

31. Similarly, a number of States have taken the position that repeated applications in
the same jurisdiction should be considered abusive and subjected to accelerated
procedures. Where such cases have been properly adjudicated in that jurisdiction, a
simple administrative decision not to entertain the application rather than its
reconsideration could be sufficient, in keeping with the res judicata principle. In such
cases, however, States which provide for an individual assessment of the applicant’s
specific circumstances are putting in place a process to be replicated elsewhere. Such
best practice involves an assessment that it is indeed a repeated application in which
there are no significant substantive changes to the asylum-seeker’s individual situation
or to the circumstances in the country of origin. The situation is similar if an individual
applies for asylum when s/he faces deportation or expulsion and his/her claim has been
properly assessed and adjudicated. Where an individual faces deportation or expulsion
for another reason and applies for asylum for the first time, then the application needs
to be assessed under either the regular or accelerated procedure depending on the nature
of the claim, since his/her earlier status may have provided de facto protection.”

[REFRENCE: UNHCR GUIDANCE ON THE CRITERIA IN RELATION TO
SUBSEQUENT APPLICATIONS]

Excerpts from UNHCR, A guide to international refugee protection and building
state asylum systems, 2017, Handbook for Parliamentarians N° 27, available at:
https://www.refworld.org/docid/5a9d57554.html, Section 7.9, p177-178.

“In order to prevent abuse of the asylum system, legislation may provide for
subsequent applications submitted after a final rejection of the claim on the merits to
be subjected to accelerated and/or simplified procedures. Where a case has been
properly and substantively adjudicated in the jurisdiction (and was not, for example,
rejected on admissibility grounds or closed following the explicit or implicit
withdrawal of an earlier claim), a simple administrative decision not to entertain the
application rather than its reconsideration would be in keeping with the res judicata
principle. This states that a matter may not, generally, be taken to court again once the
case has been judged on the merits in a final judgement. In such cases, however, due



process as well as the declaratory and forward looking character of the refugee
definition nevertheless require States to assess the asylum-seeker’s individual
circumstances to determine:

e  Whether there are any significant substantive changes to the asylum seeker’s
individual situation and/or to the circumstances in the country of origin that
may give rise to a sur place claim, and

e  Whether there is new evidence that relates to and supports the initial claim that
warrants examination of the substance of the new claim or reopening the
original claim.

There may be valid reasons why an asylum-seeker did not disclose all the relevant facts
in the initial claim, such as stigma associated with sexual violence, trauma, and/or
misinformation. The situation is similar if someone applies for asylum when he or she
faces deportation or expulsion and his or her claim has been properly assessed and
adjudicated. Where an individual faces deportation or expulsion for another reason and
applies for asylum for the first time, then the application needs to be assessed under
either the regular or accelerated procedure depending on the nature of the claim.

With regard to asylum-seekers deemed to have withdrawn or abandoned their
application, asylum applications should not be rejected merely because the asylum
seeker has failed to fulfil formal obligations, such as a requirement to proceed to a
reception facility or failure to appear before the authorities at a given time.

A claim for refugee status may be explicitly or implicitly withdrawn for a variety of
reasons not necessarily related to a lack of protection needs. An asylum-seeker may fail
to comply with procedural requirements due to circumstances beyond his or her control
or there may be another reasonable explanation. A time limitation on the reopening of
a claim, or a rejection of a claim in such circumstances, carries the risk that existing
protection needs are not examined and recognized.”



