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COUNTRY REPORT

EFFICIENT LEGAL AND JUDICIAL
SYSTEM FOR CIVIL DISPUTE
SETTLEMENT IN INDONESIA

BY MINISTRY OF JUSTICE AND
HUMAN RIGHTS

EFFICIENT LEGAL AND JUDICIAL SYSTEM
FOR CIVIL DISPUTE SETTLEMENT IN
INDONESIA

PRESENT CIVIL PROCEDUR LAW

THE CHARACTERISTIC AND THE PROBLEM
IN THE CIVIL PROCEDURE

THE TOPIC TO DISCUSS FOR THE SPEEDY
AND EFFECTIVE CIVIL DISPUTE
SETTLEMENT

LEGISLATION PROCESS AND THE DRAFT OF
CIVIL PROCEDURE BILL

ISSUES TO BE SOLVES IN THE DRAFT OF
CIVIL PROCEDURE BILL
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TYPES OF COURT IN INDONESIA

Under Law No. 14 Year 1970 on Judicial
Power amended by Law No. 4 Year 2004,
the court are devided into :

- Supreme Court (Mahkamah Agung)
- The highest judicial power

- Court of Appeals/Hight Court (Pengadilan
Tinggi)

- District Court (Pengadilan Negeri) -
General Court

JURISDICTION OF EACH COURT

» Under the Constitution Amendment, the
highest judicial power is vested in the
Supreme Court

» High Court is the appeal court
e District Court is the first level court




JUDICIAL SYSTEM

SUPREME COURT Cassation Case
(in JaTkarta)

HIGH COURT Appeal Case
(in each capital of province)

DISTRICT COURT First Level Court
(in each capital of regency)

THE CIVIL PROCEDURE LAW
Het Herziene Indonesiche Reglement (HIR)
Recht Reglement Buiten Gesewsten (RbG)

The Fourth book of Burgerlijke Wetboek voor
Indonesie (BW)

Reglement op the Burgerlijke Rechtsvordering
(RV)

Law Number 20 Year 1947 on Appeal Court
Law Number 2 Year 1986 on General Judicial
Law Number 4 Year 2004 on Judicial Power

Law Number 14 Year 1985 on Supreme Court
amended by Law Number 5 Year 2004

Supreme Court Rules
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THE CHARACTERISITIC AND THE PROBLEM
IN THE CIVIL PROCEDURE LAW

1.The provision on civil procedure is spread on
some regulation which some of them are the
Dutch Colonial heritage

2.Simple, speedy, transparent, as well as cheap
judicial principle have not detail yet regulated

3.The process of the civil dispute settlement is not
efficient and effective

4. New Summon system need to introduce

5.No kortgeding (summary court) for the
urgent or certain case

6.No restriction of type of case to appeal
and to cassation.

7.The evidence is restricted tightly. It causes
difficult for judge to try cases related on
advanced technology evidence

8.Class action procedure is regulated in
Supreme Court Rule




THE TOPIC TO DISCUSS FOR THE SPEEDY AND
EFFECTIVE CIVIL PROCEDURE

» Based on the some problems, the Ministry of Justice and
HR has prepared the draft bill of civil procedure since
1994 and it has been being currently socialized to the
judges, lawyers, and society.

* Since 1994 — now, The Ministry of Justice and HR form a
team to draft the civil procedure bill. The membership of
the Team consist of :

- the representative of Supreme Court judge
(some former Supreme Court judges)

- Lawyers

- Judges from the district court

- Experts from the university

- Drafters from the MoJHR

THE CIVIL PROCEDURE BILL'S TEAM DUTIES

* The main duty is to draft a single codification law on civil
procedure

e« Other duties are to draft a new bill that consist as
follows :

- Transparent, simple, speedy fast, and cheap judicial
principles urgently to introduce

- Court examination

- Introduce the kortgeding (summary court) for the
urgent/certain case

- Introduce all evidences, including electronic evidence
- Regulate the class action procedure

- Regulate dissenting opinion for the transparency
proceeding
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THE OUTLINE OF THE DRAFT BILL
» Chapter | General Provision
e Chapter Il Claim
- Lawsuit and Petition
- Registration, Session Time, and Summon
e Chapter llI Distribution Power
» Chapter IV Jurisdiction Competency

- Relative Competency
- Absolute Competency

* Chapter V Resignation and Denial Rights

» Chapter VI Legal Remedies to Guarantee of
Rights

» Chapter VII Court Session Examination

- Ordinary Hearing Session

- Involvement of Third Party
- Short Hearing Session

e Chapter VIII Evidence
- General

- Confession

- Document

- Testimony

- Indirect evidence

- Oath

- Local examination and expert explanation
e Chapter IX Decision




» Chapter X Legal Remedies

- Appeal examination

- Cassation Examination

- Dispute Jurisdiction Examination
-Judicial Review Examination

» Chapter XIDecision Enforcement

» Chapter XII Special Procedure
- Appealate Court as First Instance

- Probono

- Prelimary Testimony

- Dwangsom

- Seizure on Share and Security

- Seizure and execution on aircraft

» Chapter XIlI Transitional Provision
» Chapter XIV Closing Provision

THE PROBLEM TO BE SOLVE IN THE
DRAFT BILL

» Simple, fast, and cheap judiciary system
e transparent Court

 Judge active before and during the
examination of case

* Framework time of the judicial process

» Decreasing/minimize of delayed case in
each level court by limitation of case to
appeal and cassation
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THE BLUEPRINT OF THE SUPREME COURT
(SUMMARY)

Salle Kaimuddin

The Supreme Court has attracted much negative comment and criticism from various sides,
not all of which has been warranted. The integrity, quality and performance of many of the
judges, justices and staff members who work in the Supreme Court have been widely
questioned in the community. The convoluted and time-consuming processes involved in
seeking justice from the Supreme Court have also been heavily criticized on the ground that
‘justice delayed is justice denied’. In addition, the Supreme Court’s supervisory and
development functions have also been the subject of sustained criticism.

As a response to the above, the Supreme Court has embarked on a number of efforts to bring
about reform in various areas. The judicial supervision system has to a certain extent been
improved, and the results of this are already being felt. The same also applies to the judicial
promotions and transfers system.

A number of initiatives have been, and are currently being, pursued with a view to reducing
the backlog of cases in the Supreme Court. Among these initiatives are the effort

1. To develop alternative dispute resolutions mechanism and

2. To reject appeals that fail to meet the procedural requirements that have been set by

the Supreme Court;

3. To undertake various other activities designed to reform and overhaul its organization.
However, the court is of the opinion that in order to bring about root and branch reform, a
more comprehensive, detailed strategy is required. It is based on this perception that the
Supreme Court encouraged a number of parties to become involved in the preparation a
blueprint for the reform of the Supreme Court of the Republic of Indonesia.

The document, which is based on in-depth studies on the operation of the Supreme Court,
attempts to diagnose the various problems facing the court, and sets out practical
recommendations for the bringing about of improvements, identifies the time frames
involved, and provides indicators to be employed in assessing the extent to which the which
the recommendations have been successfully carried out. The areas covered by the study are
as follows:

1. The vision and mission of the Supreme Court

2. The independency of the Supreme Court
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The cultural and protocol relationships between the Supreme Court and the other high
institutions of state

The organization and work culture of the Supreme Court

The human resources available to the Supreme Court

Case management

Accountability, transparency and information management

Judicial supervision and discipline

The financial resources, and infrastructure and facilities available to the Supreme
Court.

The vision and mission of the Supreme Court
In attempting to institute these reform, the Supreme Court has adopted a new vision,
which is as follows: “To uphold the rule of law through the creation of an independent,
effective, efficient, professional and trustworthy judiciary, and the provision of quality,
ethical, accessible, and affordable legal services in response to the needs of the
public.”
In order to achieve this vision, the Supreme Court has set for itself the following
mission:

a. To create a sense of justice in accordance with the provision of the laws and

regulations in effect, and to satisfy the public’s sense of justice;

b. To create a judicial system that is truly independent and autonomous, and free
from intervention by third parties;
To improve public access to court services;
To improve the quality of internal input into the judicial processes;
To create effective, efficient, and respected judicial institutions;

—h ® o O

To exercise the judicial power in an independent, impartial and transparent
manner.

The independency of the Supreme Court

The situation in Indonesia as concerns the independence of the judiciary is far from
being satisfactory. In the past, the Supreme Court was subject to frequent
interventions by the other organs of state.

The principle of the independence of the judiciary is one of the most important
adhered to by democracies. Under this principle, all components of the judicial
system -including the Supreme Court- should be free from outside intervention,
pressure and compulsion, whether direct or indirect, brought to bear by other
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institutions, colleagues, or superiors, or third parties outside of the judicial system,
with the result that all judges are free to decide the cases that come before them based
on justice, the law and their consciences.

For the purpose of ensuring the independence of the judiciary, constitutional or
statutory guarantees are required. It is not sufficient for these guarantees to consist
merely of empty formulae to the effect that the state guarantees the independence of
the judicial institutions. Rather, all of the legislation concerning the appointment
and removal of judges, the term of office of judges, the funding of the court system,
etc., must be such as to truly guarantee the independence of the judges in the
performance of their functions.

Prior to the enactment of the third amendment to the 1945 Constitution in 2001, the
judicial power was dealt with in two articles of the 1945 Constitutuion, namely
articles 24 and 25. Article 24(1) states that “the judicial power in Indonesia shall be
exercised by the Supreme Court and such other judicial bodies as may be established
by law.” Section (2) states that “the composition and powers of the judicial bodies
shall be as provided for by law.” Article 25 states “the requirements for the
appointment and removal of judges shall be as provided for by law.” In the
Elucidation on articles 24 and 25, it is explicitly averred that the judicial power shall
be independent, that is to see, free from the influence of the executive.

The cultural and protocol relationships between the Supreme Court and the other high
institutions of state

In many countries, particularly developed ones, Supreme Court Justices enjoy a very
high status indeed, both in the eyes of the other organs of state and the public at large.
This is due to various factors, such as the extent to which democracy is embedded, the
culture of the people and the political culture, the provisions of the statutory and
legislative guarantees, and the role of the judges themselves play.

The opposite, however, is the case in Indonesia. The other organs of state, particularly
the presidency, have not to date accorded the appropriate level of esteem and respect
to the Supreme Court Justices and Chief Justice. The facilities afforded to the
Supreme Court Justices compared to those available to other state officeholder,
particularly in the ranks of the executive, were far inferior.

This brief description clearly shows the low level of appreciation and respect shown
by the nation towards its top judges, and the disparities in cultural and protocol status
that applied as between Supreme Court Justices and other state officeholders.

The organization and work culture of the Supreme Court

The organizational structure of the Supreme Court is rather complex.

The main issues for reform are as follows;



Registry and secretariat

Supervision

Research and study center and education and training center

Directorat of law and legal administration

Public relation unit, and data and information management unit

Expert staff

Policy-making forum and coordination forum

Standard operating procedures

Towards a one-roof system for the judicial institutions

The human resources available to the Supreme Court

The various problems connected with the human resources are as follows

Recruitment of supreme court justices -closed (career) and open (non-career)
recruitment system, age and experience;

Selection of supreme court leadership

Number of supreme court justices

Tenure

Remuneration

Court officials

Case management

Case management covers everything involved in the deciding of cases. In the
Supreme Court, case management starts at the time when a case is accepted by the
Supreme Court. It is then examine and listed with the casedirectorate, allocated to a
team and panel of justices, examined in detail, discussed, decided on, with this
decision being read out in open court by the panel of justices, and recorded in the
Supreme Court archives

Accountability, transparency and information management

Accountability covers accountability mechanisms in the Supreme Court —institutional
and personal accountability, matters that must be accounted for;

Transparency covers information provision system, website, right to access
information, publication of Supreme Court decisions (law report);

Information management system covers administrative reform, audit of computer
assets, and capacity planning, identifying the working group in the Supreme Court,
conducting human resources assessment, developing the computerized information
management system, establishing special unit to take charge of Supreme Court’s
information management system;

Judicial supervision and discipline

One of the aspects that is frequently focused on as regards the administration of
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justice and the courts is the poor performance, quality and integrity of many judges,
including Supreme Court Justices. The deficiencies that exist in these areas have

resulted in a decline in public trust in the courts. Accordingly, in order to improve

public confidence in our judicial institutions, the Supreme Court needs to make

serious efforts to improve the quality and performance of the country’s judges, and to

improve their integrity.

From the point of view of the subjects, the supervision exercised by the Supreme

Court covers various aspects, including such aspects as technical-legal matters, court

administration, and judicial conduct.

The technical-legal aspects cover the following:

@ = ® o0 o

Technical competence in the handling cases;

The recording of court proceedings

The drawing up of court schedules;

The length of time required to hear and decide on cases;
Matters concerning stenography

The quality of decisions

Judgment execution

The court administration aspects cover the following areas:

o o T o

e.

f.

g.

Compliance with procedures in the acceptance of cases;

Compliance with procedures in the registration of cases;

Compliance with procedures in the financial administration of cases;
Compliance with procedures as regards the inspection of case financial
accounts;

Compliance with procedures in record-keeping

Compliance with procedures in the recording of cases;

Judgment execution

The judicial conduct aspects differ from the other aspects in that they are divided into

two categories, namely, conduct as a judge and conduct in private life. The conduct as

a judge category covers the following areas:

a.

S@ -~ o 2o oo

Loyalty
Compliance
Performance
Accountability
Integrity

Team work
Initiative
Leadership



Meanwhile, the conduct in private life category covers the following aspects:

a. Family life

b. Relationship with the public
The supervision methods normally employed by the Supreme Court’s supervisory
organs include the following:

a. Routine and urgent inspections;

b. Receiving periodic reports from the courts;

c. Acting on reports/complaints from the public at large
As concerns discipline, by “discipline” means a series processes based on the
supervision conducted that lead to the “trying” of judges who are suspected of having
engaged in unethical conduct, and/or the imposition of sanctions on those who are
proved to have done so.

9. The financial resources, and infrastructure and facilities available to the Supreme

Court.
Considering the people’s raised hopes for an effective and functioning law
enforcement institutions, including the courts, it is imperative for keeping on
improving judicial performance. The success certainly depend a great deal on strong
support, right from the political will of the country’s leaders and the whole law
enforcement officials (including judges) as well as ample financial (budgetary)
resources — coupled with an effective and efficient financial management system.

With the drawing up of the Blueprint, the Supreme Court expects that the reform process that
has been underway for some time, now will become more structured and focused. In this
regard, the Supreme Court earnestly hopes that the support of all those involved, particularly
the stakeholders in the form of the judicial institutions and the other institutions of state, will
continue to be extended to the reform efforts that have, and are currently being, undertaken
by the Supreme Court.

Thank you
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Modern and Efficient Court Management for the Speedy and Effective
Civil Dispute Settlement in Indonesia

M. Arsyad Sanusi

PREFACE

The topic of the 2004 law and judicial reform co-operation between JICA and the
Supreme Court of the Republic of Indonesia is “Efficient Law and Judicial System for a fast
and more Efficient Settlement of Civil Disputes”. Meanwhile, the main target of the
cooperation is to sharpen the law treasures of Indonesian judicial personnel, especially those
related with civil law, procedural law and ADR, whether it is mediation, compromise or
conciliation. Given the focus on the speedy and efficient civil law disputes settlement, it
seems that the focus is right and in compliance with the proceeding objectives set for the in
the UU No.5, 2004 concerning about the Judicial Power Fundamentals, that is to grasp after a
fast, simple and cheep proceedings.

The co-operation, which will be conducted through a month term course, is a
monographic study on a foreign legal system (that is on Japanese legal system). The course
will be very useful for Indonesian jurist community in their effort to reform their law, and
judicial system. By doing such monographic study on the Japanese law system, the
participant will get many invaluable lessons on the Japanese law system, culture and
infrastructure as well, particularly those in related with the Japanese law and judicial reform.
However, the monographic study should not be mere descriptive in nature, because such kind
of study will have a limited use for the policy markers. The study should be able to increase
the participants understanding about the real condition of the Japanese law and judicial
system and the Japanese effort to both reform and modernize its law and judicial systems.

BACKGROUND OF THE PROBLEM

Over the last decade, most countries have begun reforming their judicial sectors. In
order to consolidate those sectors, a series of reforms aimed to install independent courts
boasting impartial judges using fair adjudicative procedures. Similar efforts are now take
place in Indonesia. Work is ongoing, and must now be supplemented by increased efficiency
in court performance while maintaining accessibility for all.

There were many problems to overcome. To begin with, we will see the characteristic
of Indonesian courts / judicial management as set forth in the first Buku Pintar (“Back to the
Law”) and the second Buku Pintar (“How to Do It”). Those two Buku Pintar (Smart Book)
has been revised, but, unfortunately such revision has not been comprehensively touch and
regulate modern court / judicial practice, such as investigation toward witness or expert
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witness conducted through teleconference medium, recognition toward electronic documents
and data massages and their admissibility as a valid evidence in the court. So as revision has
not been neither touch nor regulate the authority of the Chief of High Court as a voorpost
(frontline guardian) of the Indonesian Supreme of Court to warn and give the sanctions for
those court personals who commit any bad conduct potentially harm both Indonesian court
prestige and dignity. Such condition has made the chief of High Courts a rather hesitate to do
their supervision function.

Furthermore, the Indonesian courts were characterized by a steady degradation of the
status and reputations of individual judges and judiciaries, a high tolerance for, and frequency
of, executive interference in judicial decision-making or control of courts by the executive
through administrative structures, extending even to centralized direction of the judiciary
itself. In the former socialist regimes, for example, judges were not expected to act as
independent decision-makers, but were instead the executors of the will of politicians. The
deference and loyalty of judges was valued over their capacity for responsible
decision-making. Moreover, lack of support for the principle of separation of powers has
undermined the institutional independence of the judicial branch. Control of most or many
judicial functions by the executive, or of the judiciary as a whole, was a common pattern.
Given this background, an understandable goal of early judicial reform, including in
Indonesia, was to secure judicial independence. Independence was understood to extend
beyond ending improper external influence on judicial decision-making, to strengthening the
position of judges and the judiciary in society at large. The idea was to establish a system in
which courts, besides resolving disputes between individuals, also monitor other
governmental branches and so need to function independently of these branches (institutional
independence).? In addition, they need to be composed of independent judges (individual
independence). It was soon clear that these tasks would not be easy to achieve. Multiple
obstacles blocked the road to successful reforms.*First and foremost was the immense
resistance of the executive to releasing control over the judiciary. The judiciary was
perceived as underdeveloped and lacking the capacity to support and govern itself. Executive

' For example, see Dietrich, M.K., Legal and Judicial Reform: Voices from Five
Countries, World Bank, 2000, in particular “The Transition Path: From Party Rule
to Rule of Law”.

’ See Shetreet, S. “Judicial Independence: New Conceptual Dimensions and
Contemporary Challenges” in Shetreet, S. and Dechenes, J. (eds.), Judicial
Independence: Comtemporary Dabate, MartinusNijhoff, 1985, pp.594-598. According
to Shetreet: “a modern conception of judicial independence cannot be confined
to the individual judge..but must include collective independence of the judiciary
as a whole” (p.599). I refer to this “collective independence” with the term
“institutional independence”.

’ See rekosh, E. “Emerging Lessons from Reform Efforts in Eastern Europe and
Eurasia”, in Guidance for Promoting Judicial Independence and Impartiality,
Office of Democracy and Governance, Technical Publication series, January 2002.
Hereafter “ODG”. On Russia see Solomon, P.J.and Foglesong, T.S., Courts in
Transition in Russia: The Challenge of Judicial Reform, Westview Press, 2000.
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influence over financial and budgetary channels ensured that the reality reflected this
perception. And where judiciaries gained in strength, calls were heard for increased judicial
accountability, warning of the possibilities of abuse of power in the form of excessive judicial
discretion.

The situation in Indonesia as regards the independence, impartiality and competence
of the judiciary, however, was far from being satisfactory. Although the independence of
judicial power in Indonesia is explicitly guaranteed in the Constitution and various statutes, it
especially the executive (presidency) to intervene in the performance of the Supreme Court’s
duties and responsibilities. This was as common during the Old Order period as it was under
the New Order. During the Old Order, the Supreme Court of Justice - the leader of one of the
high organs of state - was appointed by President Soekarno as a cabinet minister. Intervention
continued under the New Order, with the government widely believed to have pressured the
Supreme Court to produce judgments favorable to the power holders.* In the past, the
Supreme Court was subject to frequent intervention by the other organ of state, and many
have raised serious doubts about the integrity of the country’s judges and Supreme Court
justices.” The quality of Supreme Court Decisions has also been attacked due to their lack of
proper legal reasoning and argumentation, frequent inconsistencies and sometimes their
unenforceability.®

Meanwhile, the notion of an accountable judiciary is sometimes interpreted to mean
executive monitoring of the judiciary, and understood to be in conflict with th notion fo an
independent judiciary. However, as Linn Hammergren points out, there is no need to see
accountability and independence as diametric opposites. Judicial accountability need not be
viewed as intra-governmental accountability, but as “institutional accounting to political and
civil society [as a whole]-” These new problems and demands sparked what could be viewed
as a shift in the focus of judicial reform. New issues and complexities fuelled further reforms,
as it was acknowledged that a close relationship exists between judicial independence,
judicial capacity, and judicial accountability. It is beyond the scope of this country report to
explore fully the interaction between these three concepts — in what follows | focus on the
relationship between judicial capacity and judicial independence, both individually and
institutionally. In this country report, I will try to uncover the most frequent and visible points

* Among the many cases that are widely considered to have involved executive
interferencewiththe independence of the Supreme Court, some of themost frequently
cited are the Nuku Sulairnan, Marsinah, Henock Chee, Kedung Ombo, Tempo and the
PDI Perjuangan cases. For a further discussion regarding this aspect, see the
section on the recruitment of Supreme Court of Justice in the chapter on human
resources of the Blueprint for the Reform of the Supreme Court of Indonesia,
p.59-86.
* The Supreme Court of Indonesia, Blue Print for the Reform of the Supreme Court
of Indonesia, The Supreme Court of Indonesia, 2003, ibid, p.1l.
6 .

Ibid.
’ Hammergren, L., “Judicial Independence and Accountability: The shiftingBalance
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of contact between these two and outline, in conclusion, the importance of this relationship
for judicial reform.

SOME POINTS OF OBSERVATIONS
In order to fulfill the requirements stated in the ANNEX I, here are some points of
my observations which followed with some recommendations which might be useful for
both the development of Indonesian court / judicial system and the enforcement of
supremacy of law in Indonesia.

1. About Our Actual Cases
According to my observations and daily practice in Indonesian Court, there are

varieties of actual cases found in the judicial practices. Those actual cases, however, are
concerning on the field of Civil Law Procedure. It is broadly recognized that there are some
kinds of disparities among the Indonesian judges on the implementation of the Civil Law
Procedure, for example:
1. Concerning about the competence of the district courts;
2. Concerning about the authorities held by the Commercial Court judges and the
Common Judges, as well as the authority of the District Judges and the Religious
Affairs Judges,
3. Concerning about the provision of seizure toward stocks obligations;
4. Concerning about bankruptcy in its relation with the arbitration clauses.
In relation to those disparities, the main issues need to be discussed is about
the authorities held by the Commercial Judges and the Arbitration Clause.
2. About the Procedure of Appealing Civil Disputes

The first and second Buku Pintar (Smart Book) on the Guidance of Judicial Practice
and Administration clearly describe the steps and procedure that should be taken by the
justice seekers. Those Smart Books are also describing the procedure for appealing civil
disputes as an extraordinary effort of those justice seekers. The fundamental background of
this appealing procedure is that those appeal efforts are considered as an effort to find the
truth amid the possibility of mistakes made by the first level judges. The high court, then,
will study / investigate whether the former investigation has been conducted in accordance
with the procedure stated in the statutes, and whether the judgment of the first level courts is
right and precise. We may find the fundamental background of the appealing procedures in:

1. BL 188 until 194 HIR or BL 199 until 205 RBC, Emergency Statute No.1, 1951;

2. UU RI (Jogya) No.20, 1974 concerning about the re-conducted proceeding in

in Reform Goals” in ODG, supura note 4, p.1l50.
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Java and Madura Islands (applied to the whole regions of Indonesia);

Nowadays, all the judgment of the District Court might be bring to the appellate
proceeding of the High Court (note: just for the District Court judgments, not for the District
Court’s decisions that have had a fixed legal effect).

The appealing mechanisms, in essence, are as follows:

1. Submitted by one or both interested parties or their lawyers;

2. Disputes handled by High Courts are those disputes that have no fixed legal

effect, yet;

3. The whole spectrum of the investigation will be re-conducted, including all the
facts;

Investigation in the High Court will be conducted by the High Court Judges;

5. The submission of appealing proposal by the parties lawyer should be
complemented with Letter of Authority(Surat Kuasa);

6. The time limit for submitting an appealing proposal is in accordance with the
requirement set forth in the BL 7 (1) and (2) of the UU No0.20, 1947 and UU
MARI (UU No.5, 2004), that is 14 days since the announcement of the District
Court Judgment;

7. Appellant should pay the appealing cost, first, to the relevant District Court;

8. The parties reserve a right to submit the appealing memory and
counter-appealing memory, however this is not considered as an imperative legal
requirement.

In relation to those procedures and mechanism mentioned above, the main issues

need to be discussed is: Does the High Court as a judec factie reserve the right to do seizure?

3. About the causes of case backlog in the District Court and the Supreme Court
In order to find the main or administrative causes of the case backlog both

In the District Court and in Supreme Court, the most influential factors are as follows.

1. Indonesian formal law system has been out of date;

2. Lack of obedience in implementing the first and second Buku Pintar(Smart

Book);

3. Lack of judges professionalism.

In relation to those causes mentioned above, the main issues need to be disucussed is
how to be a professional judge and what skills and capabilities the judges should have in
carry out their jobs and responsibilities.

About the problems found in the judicial practice

Nowadays, especially in this Information Technology age, civil dispute are filled wit
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complexities. Indonesia is in the middle of crossroad between civil law and common law
tradition (not the socialist one), in which the convergence and divergence of those two legal
systems has entered the Indonesian positive law. The luster of common law system
intervention, e.g. in those cases involving electronic transactions, digital signatures and
validity of electronic evidences, is a big challenge should face by the Indonesian judges in
their effort to increase their professionalism.

Those notes given above are all together to be substantial problems faced by
Indonesian law procedure, so that the Indonesian laws procedure need to be amended. The
other problems frequently faced in the civil law proceedings are the problems of judicial
(internal) administration which are sometimes a rather late in responding or handling the
cases.

In relation to those problems mentioned above, the main issues need to be discussed
are:

1. How should the Indonesian law respond the emergence and development of

Information Technology?

2. Which one is should be chosen / followed by Indonesia, civil law or common

law?

About the appealing system reform

1. It has been broadly understood that the Indonesian procedural law sets forth that
there are some kinds of cases will not be handled by the High Court. Those cases
are includes, for example, bankruptcy disputes and those cases, which is
declaratory in nature (e.g., request of trusteeship, inheritance, etc.).

2. There are some subjects that have not been adequately regulated yet by the

Indonesian (procedural) law, such as the problem of appealing revocation
(without the consent of the other party / parties), seizures ordered by the High
Courts and its procedures, etc.

In relation to those subjects / problems mentioned above, the main issues need to be
discussed is: “Is it right to give the chief of District Court or chief of High Court the double
authorities, that is both to handle general administration aspects (personnel, organization, and
financial of the court) and the judicial aspects?”

About the mediation system reform

According to the Indonesian positive law (UU No.30, 1999 concerning about
arbitrage and ADR), the legal status of those mediation institutions or similar institutions is
quasi rechstpraak. The law set forth that such mediation institutions or similar institutions are
reserved only those authorities related with authoritative and procedural aspects. The
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enactment of PERMA No.2, 2003 gives a sign that the civil disputes settlement by the
Indonesian ADR institutions would be prolonged because of facts that the ADR method,
system and implementation have not become an Indonesian law culture, yet. Furthermore, it
is highly urgent to revise the terms of UU No. 30, 1999 concerning about Arbitrage and ADR,
especially those terms related with authoritative aspects which might cause authoritative
clash (bootsung) between the Commercial Court and the Arbitraion Institusion.

In relation to those subjects / problems mentioned above, the main issues need to be
discussed is: “Are the Arbitration Clauses applied to those cases submitted to the commercial
court?”

Legal moves taken by Indonesian law authoriies
1. Enacting UU No.4, 2004, concerning about the Judicial Power
Fundamentals and UU No.5, 2004 concerning about the Indonesian Supreme of

Court;
Publishing the Blue Print of Indonesian Supreme Court Reform;
Since May 4, 2004, Indonesian judicial power (including its organization,
administration, financial and technical matters) was held under “One Roof
System”, that is under the Supreme Court of Indonesia.
Drafting the New Civil Procedural Law; and

5. Many other efforts carried out by the Indonesian Supreme Court in its endeavor
to develop and enforce the supremacy of law in Indonesia.

WHAT SHOULD BE DONE?

The Supreme Court has not been unaware of the criticism leveled at it, and for
sometime now has been striving to gradually adress its various weakness. Efforts to improve
the effectiveness of the supervision exercised over the country’s judges are continuing, as are
the effort to overhaul the judicial transfers and promotions system, and to speed up the
delivery of justice.

In attempting to institute these reforms, the Supreme Court has adopted a new vision,
which is as follows: “To uphold the rule of law through the creation of and independent,
effective, efficient, professional and trustworthy judiciary, and the provision of quality, ethical,
accessible and affordable legal services in response to the need of the public™®

Nevertheless, the effort to realize the above mentioned vision will clearly not be an
easy one. An in-depth understanding of the problem facing the Supreme Court, and the

appropriate and comprehensive strategies for overcoming these will be required.

8

Ibid
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Judicial Capacity and Individual independence

The notion of individual independence is two-fold. It encompasses both substantive
independence, i.e. as an individual decision-maker; and the broader personal independence
guaranteed by the terms of office.” Classic pillars of personal individual independence
include: life tenure following judicial appointment, on condition of good behavior,
terminating only at a set retirement age; adequate remuneration; a prohibition on recall or
transfer without consent; and internal independence from judicial superiors and colleagues.
The notion of judicial capacity as related to the individual judge refers to his / her
competence to perform the judicial function efficiently, independently and impartially.

(a) Judicial appointment and the judicial career path

A complex relationship between judicial capacity and individual independence starts
at the moment of selection of judicial candidates. It is well-understood that diversity
strengthens democratic institutions by rendering them more representative and, thereby,
legitimate. One overall goal of any selection process should be to choose candidates from all
spheres of life. Of course, they must have the required qualities and qualifications, but there
should be no a barriers to appointing, for example, former attorneys or former prosecutors as
judges. The trend in the region, however, seems to be to give preference to fresh law-school
graduates, who are seen as untainted by the former system. However, this may actually
undermine judicial independence, as young inexperienced judges may lack self-confidence
and be more susceptible to external pressures or to conforming to the internal pressures of an
often conservative judicial sector. Furthermore, a preference for youth does not necessarily
enhance judicial capacity, since performance is not a main consideration. Indeed, the criteria
for selection and appointment for judges are too often vague, leaving wide space for
discretion. This is exacerbated where procedures are outside the reach of any public scrutiny.
Clear and objective criteria must be stipulated and transparent procedures introduced to
prevent arbitrariness and preferential treatment. The same applies to the promotion of judges
to higher courts or to managerial functions of presidents and vice-presidents of the court.
Related problems can be traced to the composition of selection and promotion bodies. The
realization that judges are best equipped to evaluate the qualities and qualifications of
candidates for judicial office would seem to recommend selection bodies composed
primarily of judges. Yet such a system could lead to the exclusion of a legitimate public
interest in the composition of the judiciary. Perhaps a balance can be struck between
expertise and public interest by creating bodies composed of both judges and other legal

’ See e.g. Shetreet, supranote 2 at 598. He defines the substantive independence
of a judge as “that in making of judicial decisions and exercising other official
duties” and equates personal independence with the security of office and tenure.
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professionals; ranking candidates; and generating public discussion of the results.
(b) Judicial office/ status of a judge

Judges have a special status in society. Sometimes, however, insufficient attention is
paid to the possibility that judges’ business, political or other engagements may lead to
undesirable compromises of their reputation. Clear criteria for the involvement of judges in
society need to be set and observed by judges, so that the reputation of the judicial office and
public trust are preserved. In this respect, one rather dangerous practice is the routine use of
judges for non-judicial functions, e.g. educational (training other judges) or governmental
(consulting with governments on the preparation of new legislation, the administration of the
judiciary, etc.). Performing these functions while holding judicial office constitutes a clear
violation of the principle of separation of powers, and may undermine judicial independence.
Furthermore, it may create a negative public perception that the judiciary serves a kind of
clerical function and that judges serve government rather acting as a check on power abuse
by the other branches of government.

(c) Adequate remuneration

Some countries do not provide judges with adequate remuneration. This, of course,
undermines their independence, since judges who cannot secure themselves and their families
financially may become corrupt, seeking or accepting certain “favors” in return for preferable
decisions. Additionally, if judges receive substantively lower salaries than other legal
practitioners, they remain undervalued by society. The best graduates and other high-quality
candidates will not be attracted to enter judicial office may elect to leave it for better-paid
positions.

(d) Judicial training

Only judges who know the law and how to apply it can properly exercise their
judicial function and be truly independent. Moreover, certain methods of interpretation may
not have been previously applied, such as checking for inconsistent and illogical arguments,
or establishing unconstitutionality or breaches of international or human rights instruments.
In the past judges were not encouraged to think independently or required to explain and
justify their decisions. Often the most basic ethical concepts were unknown to judges or
unapplied by them. Judicial training can be influential in reversing these trends and attitudes.
Educating judges about innovations in domestic legislation and the ever-increasing influence
of European and international legal norms should be among its goals. Many countries in the
region have established judicial training centers that help to fill this void. However, most
countries still lack a comprehensive concept of continuing legal education for judges or the
means to implement one. Lack of capacity in these areas might lead to later pressures on
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independence.

Even where the concept of continuing legal education for judges is present, a dabate
continues over who should be in control and how the system should be designed. Naturally,
judges should play an active role in designing training systems, but it is debatable whether
control should be left solely to them. If the goal goes beyond education in new laws to
actively changing attitudes and exposure to new concepts and approaches, a certain degree of
external management may be useful. This should not detract from the possibility designing a
system to cater for the particular needs and demands of judges.

Judicial Capacity and Institutional Independence

Judiciaries in Indonesia face tremendous challenges, posed by rapidly changing
legislation and new approaches to both of the interpretation and application of law. There are
new economic relationships and new types of disputes; there is a different perception of
individual rights and growing litigation involving international and human rights standards;
there are new social problems(such as corruption, drugs, growing criminality). Sometimes a
rather unfair burden of expectation is placed on courts and judges to solve all these problems.
If unsuccessful, judiciaries are labeled as inefficient or unable to perform their functions.

The development of judicial institutional capacity is the aspiration to create a
judiciary which performs in an efficient and timely manner, operates independently, gains
public trust, and serves the public interest. Therefore, it is a joined endeavor involving
judiciary, government, and society as a whole.

(a) Administrative and managerial capacity

In most countries, including Indonesia, judiciaries depend for their administration
and resources on the executive branch, most often the ministry of justice. In some countries,
however, there has been a trend toward the greater involvement of the judiciary in
administrative tasks. This is nevertheless stymied by the continuing tendency of the executive
to wield control over the judicial branch and a paucity of internal capacity — and even
genuine interest — among judges to assume new tasks in the administration and management
of courts.™

The hesitation of judges to play a greater role in the administration and management
of courts may be explained by a lack of managerial skills, heavy workloads, and the meager
material and financial resources available. Judges fear that the executives might give up its
control only at the high price of shifting all responsibility for the judicial sector to judges

" For support for the argument that a strong connection exists between court
management and administration, judicial independence, and judicial capacity see
Daivis, W., “The role of Court Administration in Strengthening Judicial
Independence and Impartiality ” in ODG, Supura note 4
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alone. This, of course, is not an acceptable solution. A better approach is gradually to transfer
administrative and managerial tasks to courts and judges, with a concomitant increase in
resources. Training of judicial functionaries and the general enhancement of self-governing
capacity are needed.

(b) Representation and leadership

One factor contributing to the weakness of the judicial branch, as compared to the
other branches, is a lack of representation. While in some CEE countries judicial associations
have already been established, these do not always represent all judges and sometimes remain
weakly supported and weakly empowered.

In addition, strong leadership and representation is retarded in a system where
executive-appointed court presidents and vice-presidents are simultaneously the colleagues of
other judges and their superiors as judicial functionaries. This double function of presidents
and vice-presidents also violates the principle of separation of powers, by mixing the judicial
and executive role. If delegation of the managerial functions to judges creates these problems,
perhaps a separate class of judicial managers could be introduced. Alternatively, presidents
and vice-presidents of the court shall stop performing their judicial functions for their term
and devote their time and attention fully to their managerial functions without a threat of
possible conflict of interest.

(c) Financial and material resources

In spite of significant efforts and occasionally substantial investments, the judicial
sector remains typically under-funded. This is partly due to the minor role played by judges
in budgeting procedures. Also, the allocation of funds and other resources is often not
transparent and usually reflects the ability of specific individuals (such as the minister of
justice or individual presidents of courts) to persuade governments of the needs of the sector
or of an individual court. Greater initiative and involvement from judges — and grater
acceptance of this involvement from the executive — are needed. Transparent procedures
would go far in justifying the allocation of resources. Generally, the adequacy of both
funding and the judiciary’s material conditions for functioning need the support of the public
and politicians alike: Importance of judicial independence and judicial capacity for judicial
reform.

If judicial reform is to achieve the objective of transforming regional judiciaries into
institutions that are no merely independent but also high-performing, the importance of their
relationship between independence and capacity must be recognized and respected. Stopping
short at the goal of independence may actually complicate the functioning of judiciaries
permitted to exercise powers without ethical concerns. Of course, judicial accountability will
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play a crucial role here. But a commitment of both increased independence and capacity

building is vital to the vision of and independent, responsible, efficient an accessible
judiciary.

RECOMMENDATION

Our recommendation for the development and enforcement of the supremacy of law
in Indonesia are as follow:

1. Indonesian Supreme Court should design and implement a modern court /
judicial management;

2. Double function and authorities held by the chief of District Courts and chief of
High Courts should be revisited.

3. In order to materialize the modern court / judicial system, both of the court
infrastructures and the court personnel’s welfare should be enhanced.
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< COURT SYSTEM

JUDICIAL SYSTEM

<« LEGAL SYSTEM

» THE SUPREME COURT IS THE HIGHEST
COURT AMONG ALL SPHERES OF THE
JUDICIARY
JUDGMENT S OF THE COURTS OF APPEAL
AND FIRST INSTANCE MAY BE GIVED
NOTICE OF CASSATION TO THE SUPREME
COURT BY THE PARTIES CONCERNED

»  APPELATTE COURTS
ALL JUDGMENTS OF THE C OURT'S IN THE
FIRST INSTANCE MAY FIVEN NOTICE OF
APPEAL BY THE PARTIES C ()‘\.(‘ NED
UNLESS DETERMINED OTHERWISE BY LAW

»  FIRST INSTANCE COURTS
ALL DIFFERENT KINDS OF CASES HAVE TO
BE LODGED TO THE FIRST INSTANCE
COURTS

CIVIL LAW INHERITED FROM THE
DUTCH EAST INDIES GOVERNMENT
THE COURT SHALL NOT REFUSE TO
EXAMINE AND JUDGE A CASE
BROUGHT UP IN COURT BY REASON OF
OBSCURITY OR INDISTINCT?
THE LAW THEREFORE A JUDGE AS A
MAINTAINER OF LAW AND JUSTICE
SHALL SEEK AFTER, FOLLOW AND
CONCEIVE THE PRINCIPLES OF LIVING
LAW IN THE COMMUNITY

THE SUPREME COURT

4 BRANCHES OF JUDICATURE IN FIRST INSTANCE AND

APPELLATE COURTS

- THE GENERAL COURTS

(IN GENERAL CIVIL AND CRIMINAL MATTERS)

@ THE RELIGIOUS COURTS

(IN SPECIFIC CIVIL MATTERS OF MOSLEMS SUCH AS MARRIAGE. DIVORCE, WAQAF,

INHERITANCE)
- THE MILITARY COURTS

(CRIMINAL MATTERS AND DISCIPLINARY OFFENCES COMMITTED BY MILITARY

PERSONNEL)
] THE ADMINISTRATIVE COURTS

(ADMINISTRATIVE DECISION ISSUED BY THE STATE ADMINISTRATION)
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JUDICIAL FUNCTION

DECIDES CASSATION AGAINST THE
JUDGMENT OF LOWER COURT IN REGARD
TO LEGAL ASPECTS OF CASES (THE
PURPOSE OF CASSATION IS TO EXAMINE
WHETHER THE LOWER COURTS HAVE
APPLIED THE LAW PROPERLY OR NOT)

2 EXERCISES JUDICIAL REVIEW ON
PERMANENT LEGAL FORCE COURT
DECISIONS

3 EXCERCISES JUDICIAL REVIEW ON
LEGISLATION BELOW THE LEVEL OF THE
STATUTE

4 ADJUDICATES DISPUTES CONCERNING

THE COMPOTENCE TO TRY A CASE

W

JURISDICDION OF THE SUPREME
COURT

=

NON JUDICIAL FUNCTION

1 THE REGULATION — MAKING FUNCTION
THE SUPREME COURT MAY ESTABLISH
RULES OF PRACTICE AND PROCEDURES
AND MATTERS RELATING TO THE
ADMINISTRATION OF JUDICIAL AFFAIR
AND OTHER MATTERS
THE ADMINISTRATIVE FUNCTION
ORGANIZATION, ADMINISTRATION AND
FINANCIAL AND OTHER MATTERS
CONCERNING THE APPOINTMENT,
REMOVEL, PROMOTION AND TRANSFER
OF JUDGES OF THE LOWER COURT

3 THE SUPERVISORY FUNCTION

MONITORING THE ACTIVITIES OF JUDGES

4 THE ADVISORY FUNCTION

ADVISES ON MATTERS OF LAW TO OTHER
STATE ORGANS

GENERAL COURT

< HIGH COURT

AS APPELLATE COURT

APPEALS FROM DISTRICT
COURT

< DISTRICT COURT
AS FIRST INSTANCE
COURT

CRIMINAL AND CIVIL
MATTERS




CRIMINAL LAW PROCEDURE)

THE CODE ENACTED IN 1981 TYPES OF PROCEDURES

REGULAR PROCEDURE (FOR. SERIOUS

HAS BROGHT CRIMINAL OFFENSES)
SIGNIFICANT CHANGES ~~ WHICH CONSIDERED BOTH EVIDENCE
TOITS PREDECESSOR . A bttt
CALLED ‘REGLEMENT (\}P?R(TI%H AND OTHER MINOR
INDONESIA AS 2 PRE-TRIAL PROCEEDING

FOR ILLEGAL ARREST AND DETENTION

AMENDED” ENECTED IN  ;  [igaLreveDy
1848 INHER[TED FROM . ORDINARY LEGAL REMEDY

= APPEAL

DUTCH » CASSATION
b EXTRA ORDINARY REMEDY
CASSATION FOR THE INTEREST OF LAW
> JUDICIAL REVIEW
> PETITION FOR PARDON

CIVIL LAW PROCEDURE (UP TO NOW STILL
APPLY HIR/RBG INHERITED FROM DUTCH

< IN GENERAL APPLY < IN SPECIFIC
HIR/RBG WIDESPREAD IN SOME
ACTS SUCH AS
MARITAL LAW
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CHART OF STAGES OF CIVIL PROCEDURE AT FIRST
INSTANCE COURT

l 1-2 2 1-3 3 1- 4
. |LDAYS . DAYS | CHAIRMAN OF  [DAYS|
Gl S A b "HIE] IDGE
| REGISTRATICN |_. | CHIEF UDGE l—cl PAMEL MUDGES

1-2 WEEKS

SUMMONS

1 WEEK 1 WEEK || WEEK

ASINOHANOD
L0
HYAMENY
TVLLOETH

VATIHALINOD
HEONAMAT
INFWOANT

-]
Z
]
=
=]
Z

THE COURT HIERARCHY

COURT STRUCTURE
[_suenewe counr ]
[ | I 1
[ aeeear | GENERAL COURT | MILITARY COURT 11 RELIGIOUS COURT ][ sowmstramvecourt |
[
[FirsT insTANCE || DISTRICT COURT 11 MILTARY COURT 1 RELIGIOUS COURT |1 coRT |

Criminal Matters and Disciplinary CiAl Matters of Maglems, |

Criminal and Chail Matters

Administrative Decizion
in General i

issu
the Stale Admiristration

JURISDICTION Offences Committed by such as marriage,

Miitary Personnel divorce, wagal, inhentance




f P ——— = i. _'.,\’-'-:5_‘:_' "'.:'j:T:",.—_f:l .i“"— —

THE GENERAL COURT —
ATTACHED THE SPECIALIZED
COURTS

< THE JUVENILE COURT

<« THE COMMERCIAL COURT
<« THE HUMAN RIGHTS COURT
<« THE TAX COURT

f P ——— = i. _'.,\’-'-:5_‘:_' "'.:'j:T:",.—_f:l .i“"— —

e e | A | )|

THE ADMINISTRATIVE COURT —
ATTACHED THE SPECIALIZED
COURTS

+ THE TAX COURT
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f

k e

ADR OUTSIDE COURT AND
QUASI JUDICIARY

ARBITRATION

CONSTRUCTION SERVICE DISPUTE RESOLUTION

IPRs DISPUTE RESOLUTION

LABOUR DISPUTE RESOLUTION

MONOPOLY AND UNFAIR TRADE PRACTICE DISPUTE RESOLUTION
CONSUMER DISPUTE RESOLUTION

ENVIRONMENTAL DISPUTE RESOLUTION

DEBT RESTRUCTION DISPUTE RESOLUTION

THE COUNCIL FOR HOUSING AFFAIRS

e A L L A

10. MARITIM TRIBUNAL
j,_ﬂ—_ = f —

ADR INSIDE COURT (COURT-

ANNEXED MEDIATION)
% 130 HIR / 154 RBG THE PRIOR TO TRIAL THE
PANEL OF JUDGES HAVE TO MEDIATE THE
PARTIES TO REACH A RESOLUTION

<« THE SUPREME COURT REGULATION NO
2/2003 HAS IMPROVED 130 HIR / 154 RBG




3

4

-— : k:_-_‘- i
RIGHT NOW THE SUPREME COURT HAS JUST ISSUED A REGULATION NO
2/2003 CONCERNING THE COURT-ANNEXED MEDIATION AT FIRST INSTANCE
COURT
ACT NO 30/1999 CONCERNING ARBITRATION AND ALTERNATIVE DISPUTE
RESOLUTION. THIS ACT PROVIDES THAT A RESOLUTION FROM THE
MEDIATION OUTSIDE COURT COULD BE SEALED BY THE COURT
TO PROVIDE MULTI-DOOR COURTHOUSE SYSTEM
TO RECOGNIZE, AND IMPROVE “ADAT/DESA INSTITUTION"

CAUSES OF BACKLOG

GENERALLY ALL CASES THAT THE FIRST INSTANCE COURTS TRY MAY SUBMITTED
TO THE SUPREME COURT BY THE WAY OF APPEAL AND CASSATION

DESPITE KNOWING A PETITION OF CASSATION NOT MEET THE REQUIREMENTS FOR
CASSATION, THE FIRST INSTANCE COURTS HAVE NO COMPETENCE TO STOP
SENDING THE CASES TO THE SUPREME COURT

THE SUPREME COURT HAS NO COMMITTAL PROCEEDINGS FOR CASSATION S0 AS
TO DETERMINATION WHETHER A CASE MEET THE TERMS OF CASSATION

THE SUPREME COURT HAS SUCH A COMPLEX ADMINISTRATION SO THAT A CASE
TAKES A LONG TIME FOR A JUDGMENT

PUBLIC HAS LESS TRUST AND CONFIDENCE TO THE LOWER COURTS AS TO THE
LOW QUALITY OF JUDGMENT AS WELL AS BRIBERY

ONE OR/OF PARTIES INVOLVED IN A CASE WOULD LIKE TO EXTEND TIME FOR
JUDMENT ENFORCEMENT

LOW SKILLS AND PRODUCTIVITIES OF HUMAN RESOURCES

DECREASING NUMBER OF THE SUPREME COURT JUSTICES AS TO PENSION, PASS
AWAY
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CAUSES OF BACKLOG

NO SUFFICIENT FACILITATION FOR WORK

NO SUFFICIENT BUDGET

COST OF LITIGATION IS LOW (NOTHING/LITTLE TO LOOSE)
PARTIES IS NOT REQUIRED TO BE COMPONIED BY A LAWER FOR
CASSATION

LOW CASE MANAGEMENT

N.O DECISIONS

TRAFFIC OFFENCES

LESS EFFORTS FOR RESOLUTION BY THE FIRST INSTANCE COURTS
THE INTENTION OF LAWERS TO EXTEND TIME FOR INCOME

THE INTEGRITY OF JUDGE IN MAKING DECISIONS

=

EFFORTS THAT HAVE BEEN DONE

INCREASING THE NUMBER OF THE SUPREME COURT JUSTICES BECOME 51 PERSONS
DIVIDED INTO 17 PANELS

PROGRESS PROGRAM BY ESTABLISHING *CLEAR OPERATION®

THE ‘CLEAR OPERATION" ARAISED NEW PROBLEMES

THE QUALITY OF JUDMENT AS TO PURSUIT THE TARGET

THE CONTINIUTY OF BUDGET SUPPORT

THE ‘CLEAR OFERATION IS ONLY A FIHGTING THE PROBLEME NOT A SOLUTION OF
PROBLEME

THE ‘CLEAR OPERATION' INFLUENCED THE HEALTH OF THE SUPREME COURT
JUSTICES

THE SUPREME COURT'S CIRCULAR LETTER (SEMA) No.6/1992, October 21, 1992
CONCERNING THE TIME LIMITATION OF TRYING CIVIL CASES AT THE HIGH AND
DISTRICT COURTS RESPECTIVE NOT MORE THAN 6 (SIX) MONTHS




EFFORTS THAT HAVE BEEN DONE

THE SUPREME COURT REGULATION (PERMA) No 1/2001, AUGUST 20, 2001
CONCERNING A PETITION OF CASSATION THAT NOT FULLFILL THE FORMAL
TERMS OF CASSATION MUST NOT DELIVER TO THE SUPREME COURT

THE SUPREME COURT'S CIRCULAR LETTER (SEMA) No 172002 JANUARY 30, 2002
CONCERNING THE IMPROVEMENT OF FIRST INSTANCE COURT'S ROLE IN
PROMPTING RESOLUTION IN § 130 HIR / 154 RBG

INCREASING THE COST OF CASSATION AND JUDICIAL REVIEW

RESUMING THE PROGRESS PROGRAM

RIGHT NOW THE SUPREME COURT HAS JUST ISSUED A REGULATION NO 22003
CONCERNING THE COURT-ANNEXED MEDIATION AT FIRST INSTANCE COURT

(=]

Pl

L

PROBLEMES FOUND IN CIVIL PROCEEDINGS FROM THE FIRST
INSTANCE COURT TO THE SUPREME COURT FOR THE SPEEDY AND
EFFECTIVE CIVIL DISPUTE SETTLEMENT

PUBLIC HAS LESS TRUST AND CONFIDENCE TO THE LOWER
COURTS AS TO THE LOW QUALITY OF JUDGMENT AS WELL AS
BRIBERY

ONE OR/OF PARTIES INVOLVED IN A CASE WOULD LIKE TO
EXTEND TIME FOR JUDGMENT ENFORCEMENT

NO SUFFICIENT FACILITATION FOR WORK

NO SUFFICIENT BUDGET

N.O DECISIONS

LESS EFFORTS FOR COMPROMISE RESOLUTION BY THE FIRST
INSTANCE COURTS

THE INTENTION OF LAWERS TO EXTEND TIME FOR INCOME

THE INTEGRITY OF JUDGE IN MAKING DECISIONS
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[

AN EXPECTED REFORM OF THE APPEAL SYSTEM

TO PROVIDE COMMITTAL PROCEEDINGS AT DISTRICT, HIGH,
SUPREME COURT FOR LEAVE

SELECTED CASES SUCH AS FAMILY, INHERITANCE, SLIGHT
OFFENCES ETC NOT ALLOWED TO CASSATION

TO ESTABLISH *"THE SMALL CLAIM COURT"

TO INCREASE THE COST OF APPEAL

- R -

REFORMATION SINCE 1998

THE JUVENILE COURT

THE COMMERCIAL COURT

THE HUMAN RIGHTS COURT

THE CONSTITUTINAL TRIBUNAL

DISSENTING OPINION

ONE ROOF

COURT-ANNEXED MEDIATION

IMPROVING THE QUALITY OF JUDGES MORE INTENSIVE
CASSATION NOT MEET FORMALLY TERMS MUST NOT BE SENT BY FIRST
INSTANCE COURT TO SUPREME COURT

DISCIPLINARY AND REMOVAL




IMPENDING REFORMATION

< JUDICIAL COMMISSION
< THE CORUPTION COURT

<+ A TEAM FOR EXAMINATION OVER
JUDGES’” DECISION

THANK YOU
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COURT SYSTEM IN
INDONESIA

THEIR EFFIECIENCY AND
EFFECTIVENESS, AS WELL AS
PROBLEMS/AND THEIR
COUNTERMEASURES

By M. LUTHFIE Hakim
Secretary General of Indonesia
Attorney At Law Association (IPHI)

Hierarchy of The Court

Supreme Court Constitution
Supreme Court

7 N

. Administrative Military Religious
High Court H.C. HC. H.C.
i f i t
_— Administrative Military Religious
District Court Court Court Court
[
[
» Commercial C.
¢ Human Right C.| |-
Criminal and
- - Disciplinary matters Cami 5
Givil and criminal | | Complain on P e Vil framily matters
- by the Military of Moslems
matters Adm. Decision Officer

ICD NEWS #5175 (2004.9) 113



114

» “Summary Court” is not recognized;

 All of the cases come from all of the
second instance court basically can be
taken to cassation to Supreme Court;

* In Commercial Cases, there is no appeal
but cassation;

Civil Procedure Law
In The First Instance Court

‘ Submit the lawsuit HJudges appointmentH Summon the parties concerned ‘

Submit doc.
evidences
and Examination
of the witnesses

Attempt
Of comp.

Conclusion

Judgment




e Judge is passive;
* There isn't any “preliminary trial”;
» No dismissal of suit without oral proceedings (when a suit is

unlawful so that the defects in the suit are unable to be
supplemented);

« The court usually does not endeavor to attempt a compromise;

« The compromise offered by the court usually only in the first trial,
and will have no effect;

» (Practically) No oral hearing before examination of the witnesses;
e Examination of the witnesses is time consuming;
e “Conciliation system” is not recognized;

« Mediation is still limited in some district courts, and only provided
before the first trial;

« Tolerance of the court on absence of the parties concerned is very
time consuming (even the absence party does not make any motion
for designating the date);

* 5 months — 1 year;

Appeal To The High Court

Request of
Judgment H Appeal

« (Practically) No open trial;

» No dismissal by the ruling of the court of first instance neither of
the presiding judge of the high court (if the appeal is unlawful and its defect
can not be made good);

 No further compromise conducted by the court;

» No fixed period prescribed by the law in submitting the statement of ground of
appeal (petition of appeal);

« No remand of the case to the court of first instance (when the judgment of the
first instance trial to be unjustifiable or when the procedure for rendering
a judgment in the first instance has been in contravention of the law);

e 2 —4years;

The Statement of
Ground of
Appeal (petition
of appeal)

Counter petition Judgment
of appeal

ICD NEWS #5175 (2004.9)

115



116

Cassation to The Supreme Court

The Statement of
Judgment HReqU93t of grounds of

Counter petition
of cassation

Cassation Cassation (petition Judgment

of cassation)

* No open trial;

« Only over questions of law contained in the judgment or grave contraventions
of provisions regarding the procedure of the inferior courts;

» No dismissal by the ruling (of any court);

 No further compromise conducted by the court;

» The period prescribed by the law in submitting request of cassation is 14
days, and another 14 days in submitting petition of cassation;

« A petition of cassation that not fulfill the formal terms of cassation must not

deliver to The Supreme Court (The Supreme Court Regulation (PERMA) No.1/2001)
e 4 -7 years;
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Country Focused Training Course On
Cooperation For The Legal And Judicial Reform Of Indonesia

JAPAN INTERNATIONAL COOPERATION AGENCY

EFFICIENT LEGAL AND
JUDICIAL SYSTEM FOR
CIVIL DISPUTE
SETTLEMENT

ADR Systems (both inside and
outside of the court) and Their
Practices: From the Viewpoint of
Private Lawyers

by:

TRISNAYANDA LUBIS, S.H., LL.M.
Asosiasi Advokat Indonesia (AAI)
Indonesian Bar Association

LUBIS LAWYERS

7% Floor Widjojo Center Building

JI. Jend. Sudirman Kav. 71

Jakarta 12190

INDONESIA

Phone: 62-21 522 3252, Fax: 62-21 522 3264
E-mail: yanda.lubis@Iubislawyers.com
www.lubislawyers.com

LRI AT

ADR SYSTEM IN INDONESIA

Derived from customary social value of peace for
consensus (“Musyawarah untuk mufakat”) as
well as Islamic value of “ISHLAH” which is
defined as a settlement of dispute peacefully.
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ADR SYSTEM IN INDONESIA

+ 1. ADR conducted outside the court jurisdiction;
out of court settlement (“ADR”)

+ 2. ADR inside the court (“Court Dispute
Resolution, “CDR”)

LT RATI TR RO

ADR outside the court jurisdiction
(“ADRH)

+ 1. Arbitration

+ Arbitration clause in the commercial arrangement, or
arbitration agreement between the parties after the
dispute arises

¢ 2. Other Alternative Dispute Resolutions;
+ A. Negotiation;

+ B. Mediation by relevant expert;

¢ | egal Basis : Law No. 30 year 1999

LRI AT

118



LT RATI TR RO

ARBITRATION

An Arbitration award (whether foreign or domestic) is final and
binding decision.

Foreign Avrbitral award may be recognized and enforced if the
award:

-is rendered in a country that is a party to bilateral or multilateral
convention (“New York Convention”) with Indonesia for the
recognition and enforcement of foreign arbitral awards.

+ Relates to the field of commercial law;
+ Does not manifestly contravene “public order”, having regard to

the basic principles of the Indonesian legal system and society
Enforcement requires assistance by the Indonesian judicial system

LRI AT

4

4

OTHERS ADR

Negotiation; the dispute should be handled in the
same way as the deal begun through discussion
and consensus.

Mediation by relevant expert; this mechanism of
ADR is little utilized and looks inoperative in
practice. It requires an implementing regulation
as a guideline to further elaborate this particular
mechanism.
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ADR INSIDE THE COURT (“CDR?”)

Purposes:
- To strengthen the position of the courts as a place to find justice
- A vehicle to settle business disputes effectively and efficiently

- Court congestion & delays as well as backlog of cases; seen as part of the weaknesses of the
present judicial system

*

2 (Two) methods of CDR in which a civil case must first be registered in the Court of First
Instance;

1. Compromise settlement;
Legal Basis: article 130 of Indonesian civil procedure code;
Derived from the dutch colonial period.

The courts of first instance are required to suggest to the litigants to reconcile and come to an
agreement.

The settlement agreement is drawn up (“Dading”) to be certified by the Judge as a court judgment;
Can be conducted at any stages of proceedings;

* ¢ o o

* o

LT RATI TR RO

CONTINUED

Judges are, however, relatively very passive in
their efforts to conciliate the disputed parties.
They should quite active in holding informal
meetings to facilitate the compromise effort.

2. Mediation;

Legal Basis; Supreme Court regulation No. 2 year
2003

LRI AT
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MEDIATION Continued

+ In the first hearing and in the presence of the disputed

parties, the Judge of the Court of First Instance must
oblige the parties concerned to take a mediation
mechanism in settling their disputes.

Any civil disputes brought to the Court of First Instance
must first be settled through an assistance of mediator.

The Panel of Judges who examine the case concerned
are prohibited from being mediator for the case
concerned.

LRI AT

CONTINUED

Mediator must be certified mediator; Judges, private lawyers or
others

S’pore: Court Mediation Center, 90% of disputes registered for
litigation can be settled by mediation;

Australia: Court annexed procedures “mandatory pre-trial
conferences” to consider the possibility of an amicable settlement;

Japan: conciliation system or Chotei (but not within the litigation)

Indonesia: Mediation. It, however, remains to be seen how this
regulation will work out in practice.
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ADR & CDR’S ADVANTAGES

* “Win-Win” Solution;

+ Reasonable resolution considering factual
conditions of disputed parties;

+ Business relationship can still be maintained

+ Saving of time and money

+ Requires utmost good faiths on the parties and
patience as a pre-requisite

LT RATI TR RO

CONTINUED

+ |f ADR and CDR are to be developed in
Indonesia, the effectiveness of the mechanism
should be supported by legal professionals
(private lawyers, judges and others), and training
in ADR techniques is required as they would be
applying ADR methods.

LRI AT
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LAWYER SYSTEM OF
INDONESIA

BY. VIATOR HARLEN SINAGA
OINDONESIA BAR ASSOCIATION (IKADIN)

oGraduate of Law Faculty of Gadjah Mada
University

1. LAWYER SYSTEM IN INDONESIA

# In Nov 1985 Indonesia’s Lawyer established a
new-sole Indonesia Bar Association so called
Ikatan Advokat Indonesia (IKADIN)
constituting merger of some Lawyer
Organizations. They were PERADIN,
PUSBADHI, FOSKO ADVOKAT, HPHI, BHH,
PERNAJA, LBH KOSGORO. The new Bar
Association h was supported and promoted
by the then Minister of Justice Mr. Ali Said.
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# In 1990 when the Indonesia Bar Association
held its First National Meeting, disturbance
occurred when a member of the Association
nominated himself as a chairman to compete
with a strongest candidate. Some members
of the Association declared to come out from
IKADIN and finally formed a new Bar
Association called Assosiasi Advokat
Indonesia (Indonesia Advocate Association)

# Year by year some Lawyer Associations grew
and increased, but it is very hard to know
what the motives were. They are Indonesia
Legal Consultant Union (IPHI); Indonesia
Lawyer Alliance ( SPI), Indonesia Lawyer
and Advocate Association (HAPI); Indonesia
Legal Consultant Association ( AKHI ),
Indonesia Capital Market Legal Consultant
(HKPM); Indonesia Syariah Lawyer
Association (APSI)




#  Prior to the enactment of Act No. 18/2003,
Indonesia Lawyers were divided into three groups.
They were:

a. Practicing Lawyer (license issued by the High Court
of the Region)

b. Advocate/Attorney at Law (license issued by
Ministry of Justice subject to recommendation of
the Supreme Court

c. Capital Market Legal Consultant, its license issued
by the Capital Market.

Supervisory Agency (BAPEPAM).

B. AFTER ADVOCATE ACT.

# Indonesia entered a new era after the enactment of
Advocate Act (Act No 18/2003). This is the first time
that the Indonesia Lawyer is explicitly regulated in
the Act.

# According to the Advocate Act, an Advocate is a law
upholder that is free as well as autonomous where
his appointment and termination is not anymore in
the hand of the High Court of a Region or the
Ministry of Justice but in the hand of the Bar
Association, consequently the quality of a lawyer will
not anymore depend upon the Government but
absolutely to the Lawyer himself.
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# The Advocate Act does not anymore differentiate
between a. Practicing Lawyer b. Advocate/Attorney
at Law, c. Legal Consultant since all Lawyer are
qualified as an Advocate

# Within at the latest two years of the enactment of
Advocate Act, Lawyer Organization must be
established. Therefore, the Lawyer Organization
formed a temporary care taker so-called Komite Kerja
Advokat Indonesia (KKAI) = Indonesia Advocate
Working Committee which his task to request all
Indonesia Lawyer to register themselves to one of
existing Lawyer Organization.

# The latest data gathered from KKAI that the number
of the Lawyers is about 14.000 consisting as
follows: Indonesia Bar Association ( IKADIN): 5.816,
Indonesia Advocate Association ( AAl) : 3.686
Indonesia Legal Consultant Union (IPHI) : 2650,
Indonesia Lawyer Alliance (SPI): 833; Indonesia
Lawyer and Advocate Association ( HAPI) : 230,
Indonesia Legal Consultant Association (AKHI): -,
Indonesia Capital Market Legal Consultant (HKPM): -
; Indonesia Syariah Lawyer Association (APSI): 68




C. CURRENT PROBLEM

# According to the Advocate Act that Lawyer
Organization of Advocate Institution which is free,
autonomous, to appoint a Lawyer.

# The Advocate Working Lawyer Organization Heating
debate among the member arose mainly because
some of the Lawyer Organizations prefers Federal
Lawyer Organization while others wishes a
sole/single Lawyer Organization as requested by the
Advocate Act.

# | am in the opinion that there has to be sol/single
Lawyer
Organization viewed from either Lawyer strength in
the future or on the basis on the Advocate Act.
Consequently, if they are all united, 1 believe their
opinion must be respected. But since most of
Indonesia Lawyer originated from less qualified
student it is hard to find a honest, broad minded,
fair, as well professional Lawyer.
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