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This session aims to deliberate partnership and cooperation in the field of legal technical

assistance through experiences by the international organizations.

Ms. Geraldine Fraser-Moleketi, Director of the Democratic Governance Group

United Nations Development Programme (UNDP)

Overview of Remarks

(a) UNDP'’s activities in support for legal systems and institutions

e UNDP conducts support for legal systems and institutions in over 100 countries
especially within the context of its rule of law, access to justice and legal empowerment

programming.

¢ In addition, UNDP supports the strengthening of parliaments and legislative branches
including building the capacity of parliamentarians in legal drafting and legislative

reform.

e UNDP’s approach is based on a theory of change that combines national level or top

down reform and capacity development of rule of law institutions (particularly the
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judiciary, law enforcement, legal aid and assistance, legal education and corrections
systems), with bottom-up empowerment strategies that enable the poor and most
marginalized to be able to seek and actually benefit from legal protections and justice

outcomes.

e UNDP support strategic reform planning, coordinated assistance and national capacity

development in a holistic manner, where-ever possible and increasingly seeks to

e UNDP also has a focus on building the rule of law in conflict and crisis situations.

e UNDP’s reach is substantial throughout all regions, including in Africa, Europe and the
Commonwealth of Independent States, the Arab States and Latin America. In this region
of the Asia Pacific, UNDP has a long history of provision of support to governments and

societies on access to justice and legal empowerment.

e For example, UNDP currently has programmatic engagement in strengthening legal
systems in over 18 countries in the region, with substantial programmatic support in
places such as Afghanistan, Bangladesh, China, India, Indonesia, Lao PRD, Maldives,
Mongolia, Pakistan, Philippines, Sri Lanka, Timor Leste, and Viet Nam. The rule of law
is also a major feature of the new UNDP Democratic Governance Programme in

Myanmar.

e UNDP also works at the regional levels to enable South-South exchange, knowledge
sharing and the building of networks amongst government, civil society, academics and
practitioners. In the Asia Pacific, for example, UNDP has helped develop the Asian
Consortium for Human Rights-Based Access to Justice which consists of over 33
organizations, from Bar Associations, such as from Lao, and Judicial Academies, such as
from the Philippines, as well as public interest law groups, such as from Korea, to share

knowledge on best practices and help inform justice reform efforts in the Asia region.

e UNDP has also supported the Legal Empowerment Asia Partnership, (LEAP) which
brings together government actors and civil society on the particular issues around legal

empowerment.
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e UNDP’s work at country and regional levels is supported by the global policy base,

which thanks to the Government of Germany, has been able to develop key knowledge
tools that provide practical guidance to improve legal systems support in innovative
areas, such as the recently published study on Informal Justice Systems: Charting a
Course for Human Rights-Based Engagement, which we undertook with UN Women
and UNICEF. We also provide financial support for regional capacities in the UNDP and
their policy work (such as the networks described above) and, where possible, seed

funding of innovative programmes and projects, including through the DGTTF.

(b) UNDP'’s strategy in this field for the future

e Our strategy in the future can be divided in 3 main areas of:
e Increase Knowledge and Policy Development to Strengthen UNDP’s Approach
e Enhance Partnerships and Joint Action for Delivery, including in Conflict and
Crisis Countries

e Expand UNDP’s Integrated Programming

Increase Knowledge and Policy Development to Strengthen UNDP’s Approach

Our first priority is to increase UNDP’s knowledge base and capacity, grounded on sound
evidence policy and practice. UNDP has extensive experience in this area, but has not
always been able to leverage this experience and learn appropriately from it. This is not a
new area of assistance for us, and we need to build on the solid foundation that we have.
Some of the areas where we are improving our practice, based on a solid policy
foundation is in measurement of rule of law impacts and in analyzing better the
institutional context to ensure our engagement best reflects the political, social and

cultural country context.

We have put in place the practice networks and capacities to provide strong programming
support to our country counterparts, but we need support ensure the policy and learning
base is strong. And for this, UNDP needs resources from donors and supporters — not

significant ones, but enough to enable policy direction and increased learning.

Enhance Partnerships and Joint Action for Delivery, including in Conflict and Crisis Countries
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e Our emphasis is on access to justice for the poor and most marginalized through formal
and informal mechanisms, to address inequality and discrimination, particularly for
groups such as women. Women’s Access to Justice, in relation to sexual and gender
violence, as well as in family, inheritance and other social and economic rights areas, is
an important priority for us. In a range of countries, we are already working on women’s
access to justice but we have not taken these efforts sufficiently to scale to make the
transformational impact we want to see, as pointed out by the Progress of the World’s
Women Report. This is why we are joining forces with OHCHR and UN Women on a

Joint Programme on Women’s Access to Justice which will be launched in early 2013.

e Legal Aid and Assistance is another priority area, where we are working closely with
UNODC to improve UNDP’s capacity to provide support for legal aid systems including
in support for the recently approved UN Principles and Guidelines on Legal Aid in

Criminal Matters.

e In conflict and crisis areas, UNDP is joining forces with DPKO to act as global focal
point for the UN system to improve delivery of rule of law assistance in these specific

countries.
Expand UNDP'’s Integrated Programming

e As we move towards an integrated sustainable human development agenda, it will be
important for UNDP to increase its programming in the areas of economic and social
dimensions of justice and the rule of law. The legal empowerment approach has been

very useful in furthering these objectives and in identifying specific entry points.

e We will seek to enhance our support for access to justice and legal empowerment
approaches to land and property rights, environmental and natural resource matters,

business and livelihoods and legal identity.

(c) any other relevant information
e The Post 2015 development agenda will be an important framework for UNDP’s
future engagement. Last September, the United Nations General Assembly held a

High Level Meeting on the Rule of Law at the National and International Levels.
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In the Declaration stemming from this Meeting, Member States agreed that
exploring the linkages between the rule of law and development in the context of
the Post 2015 agenda is important.

UNDP will look to support efforts such efforts with a view to identifying how the

Post 2015 development agenda might effectively integrate rule of law dimensions.
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Osaka, Japan

January 24-25, 2013

Seeking Enhanced Partnership and

Cooperation among International

Actors in the Provision of Leaal

The eleven points below are the outcome of and summarize 29 years of
IDLO’s experience in the provision of capacity development and
technical assistance in the legal field for the benefit of developing
country stakeholders. Each point, learnt and tested in dozens and
dozens of programs, represents a crucial element for the success of any
technical assistance program in the Rule of law area. Each point should,
in our view, be considered by other international actors and donors with
a view to facilitating and enhancing partnership and collaboration in this
field.

1. INTEGRATED APPROACH

Integrated approach to promotion of Rule of Law in Developing
Countries to support to legal and judicial reform.

Support must be coordinated among:

1) Public sector entities (not just legal/judicial but also other democratic
institutions that interact with the legal sector, e.g. finance, welfare,
etc.);

2) Civil society organizations principally involved with legal aid,
advocacy and monitoring of government institutions; and
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3) The private sector (in developing countries this means SMESs).
I.e. not only law/justice but also other related components: CSOs and
the private sector.

This is because for development interventions to be successful all three
sectors need to be involved.

Programs are particularly successful
e When we succeed in creating dialogue among various national
stakeholders in all sectors;
e When IDLO coordinates its program with programs implemented
by other international actors so that there is synergy and mutual
benefit among the three sectors.

Key issue: need local ownership and buy-in by representatives of these
three sectors. This is essential in order for the program to have lasting
impact and be effective and sustainable (otherwise when the
implementer leaves, there are no lasting outcomes).

For example, a typical problem in Intellectual Property Capacity
Development: often only for Government officials, or only for SMEs are
identified as possible beneficiaries of program initiatives. Instead, better
to involve both. IDLO always endeavours to merge public and private
sectors in any program.

2. COUNTRY OWNERSHIP & ACCOUNTABILITY

e IDLO programs are demand driven. There must be therefore a
precise request from a developing country Government. Such
request for assistance must be based on national priorities within
the PRSP.

e Local institutions must seat in the driver’s seat (or at least in the
front seat).

e The identification of relevant partner institution(s) at local level
may be challenging: by way of example, in the field of IP, which is
the relevant counterpart in Zambia? PACRO or the line Ministry
(the Ministry of Trade)? Chamber of Commerce or Business
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Associations? And in Cambodia: Ministry of Commerce? Ministry of
Industry? Ministry of Culture? Ministry of Agriculture? Ministry of
Health?

In addition, very often there is not just one institution that
operates exclusively in that area and there are multiple
stakeholders.

Frequently lack of communication and cooperation, coupled with
obstructionism and personal conflicts may create problems and
make a program unsuccessful.

Unfortunately there is a general tendency to forget to duly involve
private sector organizations (and it is therefore up to international
actors to insist).

Another crucial issue is the identification of a focal point in the
target institution: this person must be reliable, committed and
has sufficient decision-making power. It is imperative that he/she
remains over the duration of entire program.

Country ownership implies:

o Joint Needs Assessment with local counterpart, as well as
with donors (not only that of specific project) + other
stakeholders and international actors.

o The determination of priority areas of need and of measures
to undertake must be carried out with the local counterpart.

o Joint implementation and responsibility.

o Joint M&E.

o Joint reporting

COORDINATION -- NEED TO COORDINATE WITH OTHER

DONORS and other DEVELOPMENT PARTNERS

e The necessity to avoid duplication, conflicting programs and
approaches is clearly spelled out in the Paris Declaration and
Accra Agenda.

e Most of the concepts presented under item 2 are relevant also
in this context.



This however does not mean that no room for all international
actors, as the needs are immense. However, all interventions
need to be fully coordinated.

PARTNERSHIPS

Especially for a small organization like IDLO it vital to partner

up, as we cannot do everything, we cannot have all necessary

in-house expertise. However, IDLO can be the coordinator,

organizer, the body that ensures quality, application of

methodology, etc.

IDLO has different partners in the various sectors in which it

operates:

— In the field of IP: WIPO, WTO.

— In the field of climate change with FAO, IFAD, UNREDD,
World Bank, etc.

— In the field of health: WHO, UNAIDS and numerous CSOs

We aim at creating networks of experts and beneficiaries,

Communities of Practice (see later).

We avail of our network of trusted international consultants:

over 2500 top experts around the world.

NEEDS ASSESSMENT MUST BE AN ON-GOING PROCESS

A thorough needs assessment must be conducted always (despite
the fact that often donors cut off funds for this item in the
proposed budget) with all relevant stakeholders including:

All other international actors and donors present in the country
to avoid overlapping and to get a better view of the real
situation on the ground.

The private sector must always be involved (even in programs
for the public sector): this is frequently difficult (especially with
SMEs): it is therefore imperative to start cooperating with
Chamber of Commerce, Ministry of SMEs, and possibly
representatives of operating SMEs.

Representatives of CSOs. IDLO systematically involves its
Alumni Associations, but also other relevant NGOs.
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e Possibly the needs assessment should be performed face to
face, preceded by telephone interviews, and desk review
(internet research, etc.).

e The needs assessment should be seen as an ongoing process
and should be conducted in stages. This is sometimes difficult
as donors normally want a full-fledged proposal with a precise
list of activities and precise budget upfront. In some cases, this
is not the best approach as we discover priorities, problems,
etc. during the program implementation.

e Better to start from a general concept paper, agree on results
and on possible instruments to reach them, then agree on a
forfeit budget.

e In other word, there is need of flexibility not only in
implementation of the program, but also at the stage of
definition of the activities. For example, there should be the
possibility to move funds from one budget line to another or
event from one country to the other (also depending on
responsiveness, reliability of local institutions).

6. WORKING WITH DONORS

IGOs and other development agents should no longer submit self-

generated and complete proposals for precise activities but:

e Develop the proposal with the donors, starting from a concept
paper (initial ideas, beneficiary countries, etc.), then more and
more precise (following the implementation of a proper needs
assessment).

¢ Need to maintain great flexibility (possibility to revise activities,
allocation of funds, etc. — see above).

7. OBJECTIVITY -- NEED TO BE NEUTRAL / A-POLITICAL
IDLO as an IGO (27 Member Parties, all legal system represented)
is often particularly well received by developing countries as we
are neutral and apolitical. This implies that we need to:
e Provide all elements to enable decision by beneficiaries (no
imposition of decision) - in other words, we should objectively
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present plus and minus, pros and cons and ... enable a
decision by local institutions. This is a crucial element to
ensure sustainability of any intervention.

e A recent example is the 2012 project on independence of
judiciary in Tunisia.

e The fact of not having a political agenda and of being neutral
and objective is an important element for the cooperation with
other international actors, as it should be the standard. In
addition, partners should know that this is IDLO’s way of
working (IGO standards).

NEED OF SOLID RBM SYSTEM and M&E STRATEGY

This should be embedded in program design and carefully

maintained throughout the program.

e What RESULTS do we want to achieve based on the joint needs
assessment? On the basis of desired and anticipated results,
the program is designed and activities determined (often
though the other way around happens).

¢ Need to develop Logic Model and Logical Framework.

e Need full cooperation of local counterpart(s) and coordination
with other international actors.

e Need capacity to re-adjust the program also following approval
and signature of the contract.

e Need to speak the same “language” (i.e.: RBM) - this is
another very important element for cooperation with other
international and national actors.

IDLO APPROACH TO TRAINING

Training is a very important tool. However, it is important to
remember that this is not the only tool, and not always the best
tool. Training is certainly more effective if coupled with Technical
Assistance. In this regard, the following issues have to be
considered:

¢ No need to replicate university-level learning.
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Conferences should not be considered as a capacity building
tool, but as an excellent method for awareness raising and for
coordination with other development actors.
It is crucial to choose the right tool for Capacity Development.
Passive learning should be avoided, as the beneficiaries of our
programs and initiatives are adults, professionals, fully in
charge of their lives.
Training components should be inserted into wider programs
that envision impact, outcomes, outputs; in other words a real
RBM strategy.
Since we aim at enhancing the professional capacity of adults,
practitioners, managers, the training must be “participant-
centred”, focused on their needs, as well as practical and
interactive. After all Confucious used to say:

o IfI hear > I forget

o IfIsee > Iremember

o IfI DO - I understand
The duration of the training event is important: the minimum
should be one week and six hours per training day. Training
cannot last half day or one day: minimum one week, possibly
more (if you want to achieve profound and lasting results).
International actors that provide training to adults for 1-5
weeks, have to ensure to provide practical, concrete
knowledge, 100% relevant to their work, that can used the
following Monday.
It is also important to remember that professional adults not
only need to be trained on the substance (eg: substantive law)
but also on skills (necessary to effectively perform their job)
and attitudes.
On the basis of the beneficiaries’ needs, we have to determine
concrete, measurable, time-bound objectives, i.e.
performance-based objectives.
Training does not simply mean good communication. IDLO has
developed a very scientific approach towards training, where
each component, step and tool of the methodology aims at
increasing the level of practical knowledge that the adult



10.

11.

learners will carry back to their offices. Among them, we
would like to cite:

-- Needs Assessment

-- Task Analysis

-- Training Cycle

e Finally, there is clear need for a solid and well articulated M&E

strategy. In this context IDLO has developed a new approach,
based on Kirkpatrick model, but adapted to its specific context.

APPROACH TO TECHNICAL ASSISTANCE

IDLO has also developed a specific approach towards the
provision of technical assistance. To summary IDLO’s approach
with an example, IDLO does not draft laws, regulations, curricula,
but we rather hold the hand of those who will do it. This was the
case, for example, with Namibia’s law on investment, or with
Kenya’s curriculum design for judicial school. In other words,
doing a copy and paste of another country’s law would not serve
any meaningful purpose and the new law would probably not be
sustainable.

This is again, another important element for cooperation with
other international and national actors, as we need to have the
same approach.

PLAN FOR FOLLOW-ON MECHANISMS (SUSTAINABILITY
TOOLS)
IDLO is committed to avoid the typical approach of “training and
good bye” and it attempts to systematically add sustainability
mechanisms to its capacity development initiatives. These
include:

e The provision of training of trainers (TOT), by enabling local
stakeholders and trainers to independently multiply the
practical knowledge acquired in the training events organized
by IDLO. The Training of Trainers (TOT) program is designed
to provide participants with the skills required to serve as
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trainers and facilitators for in-service legal training programs.
By the end of the sessions on IDLO training methodology,
participants will be able to conceive and design a training
program, or curriculum, with performance-based training
objectives as set out above and to establish criteria for the
evaluation of that training. Equipped with the necessary tools
to complete a task analysis, to select course content and to
apply the participatory method of training by objectives,
participants in the training of trainers workshop will be able to
deliver training sessions which incorporate participatory
training techniques and practical exercises and will be able to
foster active involvement by the trainees in the learning
process.

The creation and maintenance of IDLO Alumni Associations.
The IDLO Global Network is composed of legal professionals
(now totaling over 20,000) from 175 countries who have
participated in IDLO training and/or legal technical assistance
activities over the past 29 years. These individuals are known
as the IDLO “Alumni”. The Alumni represent a broad range of
actors within the legal community, from both the public and
private sectors. They are important resources and can be
called upon to assist IDLO for the implementation of in-country
programs.

Alumni in 47 countries so far have established independent
national Alumni Associations, with membership drawn from the
legal, business, academic and civil society communities. These
Associations aim to do at local level what IDLO does at
international level, providing continuing legal education and
assistance to the local legal community, and collaborating with
government, business and civil society to advance
implementation of country poverty reduction strategies (PRS).
In addition, Alumni Associations supply IDLO with important
information on emerging legal issues for program desigh and
assist in needs assessments, project implementation and post-
project evaluations.



IDLO Alumni Associations have been established in: Albania,
Argentina, Armenia, Bangladesh, Benin, Bulgaria, Burkina Faso,
Cameroon, Central African Republic, Chad, China, Colombia,
Comoros, Congo, Cote d'Ivoire, Cuba, Democratic Republic of
Congo, Ecuador, Egypt, Ethiopia, Ghana, Guinea, Haiti, Jordan,
India, Indonesia, Lebanon, Kenya, Republic of Macedonia,
Madagascar, Mali, Mauritania, Mozambique, Nepal, Niger,
Nigeria, Papua New Guinea, Pakistan, Peru, Romania, Senegal,
Sri Lanka, Tanzania, Togo, Tunisia, Uganda and Zambia.

The creation of thematic Communities of Practice. In this
regard, IDLO has recently piloted a web-based initiative called
the “Sharing Network”. The Sharing Network provides a
dynamic, user-driven forum to exchange knowledge and
experiences among legal professionals. The initiative aims to
generate, share, and validate knowledge to support legal
reform and learning across countries and institutions. The
Sharing Network takes a multi-stakeholder approach, bringing
together legal practitioners from the public and private sectors,
academia, the judiciary, regulatory agencies, and civil society.
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Seeking Enhanced Partnership and Cooperation among International
Actors in the Provision of Legal Technical Assistance
BEST PRACTICES in CAPACITY BUILDING: A RESULTS-BASED APPROACH

Giulio Zanetti
International Development Law Organization (IDLO)

B]Es] [nternational Development Law Organization

_l ¢ Inter-governmental Organization wholly dedicated to Rule
| of Law and Development (non-for-profit)

_| « Promote Rule of Law and a Culture of Justice in
= A Developing Countries

_I e Legal Professionals; Governments; Policy Makers;
— — Regulators; and Civil Society
e in Developing Countries, Transition Economies and
Countries Emerging from Conflicts
_l + Rome Headquarters
. « In-Country Programs

« Project Offices: Bishkek, Dushanbe, Juba, Kabul,
Katmandu, Nairobi, Ulaanbaatar

+ 47 Alumni Associations

Our substantive goals / Areas of Work

eImprove quality, capacity & integrity of
justice sector institutions

eAssist constitution making and legal reform
ePromote good governance through
transparency and accountability

IDLO helps build
confidence in the
justice sector

ePromote gender equality and uphold rights of
women and girls.

eInnovate “micro-justice” to make law work
for the poor and marginalized

eUse law to advance the right to health

IDLO enhances
access to justice

eEnhance legal preparedness for climate
change & green economy

sImprove natural resource management ,
especially of land, water & energy

eSupport capacity development in trade, IP/IT

IDLO promotes
sustainable

development &
economic opportunities

Best Practices (general)

Integrated approach

Ownership and Accountability

Coordination (Paris Declaration) and Partnerships
e Partnerships

¢ Needs Assessment

e Neutrality

e Select the best tool

Best Practices (tools)

(_ DLO

TRAINING

e Best tool to achieve those
results? Not by default!

e Participants-centered: based on
their professional needs

e Learn by DOING: practice-oriented
e Duration of the training: 6h/day -
5d/week (min)
e Scientific approach/tools:
e Task analysis
e Performance-based objectives
e Training cycle (6 steps)

Best Practices (results)

Q:_lDu:}
RESULTS BASED MANAGEMENT

PROGRAM DESIGN:

®* Demand > Needs assessment
- needs

* Needs > RESULTS

® Impact > Purpose > Outputs
> Activities

® Tool: logframes
¢ Indicators

® Monitoring
¢ Evaluation
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Best Practices (sustainability)

{ioo

... Avoid the “training and good-
bye” approach

Creative SUSTAINABILITY
mechanisms:

« Training of Trainers

» Alumni Associations

» Sharing Network

» Coaching / Mentoring

fioLo

1000 Alumnd Associations
e
gy
Oy
L)
ety
—
“u nag
Enam
gm 'I p.—-l-
Feraim e
Tl 0
= w
L

IDLO’s Activities Worldwide in 2012

Examples of cooperation with donors

DIDLONews
2IDLOAP2012

“Worio Bank
 usp7a995(2011)
(pending contract signature with the

South Asia Region AIDS Tear)

USD 2,000,000 (2009)

. Understand Local Environment (PESL)

. Adapt global knowledge locally: NO “one size fits all”
. Assess institutional capabilities (baseline)

. Define objectives + gaps and barriers

u b W N

- Assess risks and constraints
- Establish indicators
6. Map stakeholder commitment (buy-in)
7. ldentify + support champions
8. Assess and cultivate ability to adapt to change

. Design org. development strategy (RBM) + action plan

1 0 IDLO Best Practices
{IoL Capacity Building Institutions Development

ICD NEWS #5552 (2013.6)
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ff-IDLO ) _IDLO Best Practices ff-IDLG ) _IDLO Best Practices
o Institutional Capacity Development W) Institutional Capacity Development
9. Provide tools and encourage knowledge sharing among 14. Constitution (Articles of Association + By-laws)
partners 15. Sustainability: capacity building on
- Proposal drafting & fundraising
10. Facilitate all-inclusive decision-making processes - Strategic planning and policy formulation

- Communication skills and promotion

- How to create partnerships

- Management system: financial and HR

12. Propose organizational structure (organogram) - Program administration: needs assess, PCM, RBM, M&E
- Curricula Design + TOT

- New positions in nat. budget

16. Reporting: financial and narrative

11. Engage civil society

13. Strengthen capacity of organization’s leaders to
manage human and financial resources

(6 m for small amounts / otherwise every month)

{:lDLG IDLO Best Practices I_r';-_IDLD IDLO Contacts

THANK YOU!!
Common mistakes:
Headquarters
Viale Vaticano, 106
17. Overlook long/mid term + absorption capacity 00165 Rome, Italy

Tel: +39 06 40 40 32 00
18. Special units with special salaries: sustainable? Email: idlo@idlo.int

www.idlo.int

19. Focus only on part of the institution: discrimination!

gzanetti@idlo.int
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Trends in access to justice:
Supporting innovation

H#HIIL=—

'_
Ap, [nnovating
< Justice

Farum OV OMALLTMGES  PRNWATIORNE FODINIW ASTES

Pedro Vuskovic Céspedes

Coomirgmgs of treg bmee-Aemasican Progiem of Mo
Fprmramany. Degan enon of Amennas Sunes

. Dt of patics CorwaaLong i Cm ma S 1 NCs g
e P o Trnaed buma G RERER ST e
BIRGG P08 W) CBOSK, P STy - DHRRI0T OF P MO
Branch udcas Fasitiors #om S md B07 i gy - Liw Dagess,

About o

SHIlL=

" B

Tmian s e R s Pyt
e o s # ELL

« Elected in bocal community

« White T-shirt

+ Traimed in basic normes and conflict resolution
= Helps judge with serving dotuments

» Mediates neigbor, domesthc and land conflicts
= AE Bome or in school

« Brings difficult cases to judge

» Member of team supervised by judge

« Part of judicial system faround 1% of funds)

.-“,.r-EAE

Judicial facilitators in villages 4
> Nicaragua, Panama, Paraguay_éfﬁ

e, o . S
#HIIL L/;} & )/
=_ ﬂ t?f.‘ e e e e &

What works
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Basic justice care
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#HiiL=

Froblem Incidence per year/ 1000 inhabitants
Consumer problems 7 =85 | Maoldova - Netherlands)

Heighbours ' 12 - 38 [Moldowa - Prussia/Sverdlowik regian]
Family (indluding inheritance) 8 — 37 {lapan — Canada)

Emgloyment 6 - 82 (Moldova —Netherlands) a

Tenure/eviction/property rights | 5- 33 (lapan - Russia/Sverdlevik region)

Accidents 5§ = 28 (Ukraine - England and Wales)

FHIL =

% o

Evidence base

#HIIL =

Innovati

%pﬁied?é'&owed and

“HIIL=—

o

Loy

owy
Trends in ways people solve problems o,
40-60% through agreement
» Assisted by family, friend, lawyer, police, social
worker, website, radioshow, consumer org, NGO ...
and many more
3-10% through third party decision
= Vanishing classical trial
+ Earlier decision by active problem solving

Judges/arbiters
M

g,
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Trends in rule of law literature:
« Changing laws difficult and hardly works
+ Courts and other legal institutions resistant to change

= Informal justice works rather well

SHIIL=

" S

Much can be improved: more gender/age/power
neutral

But ... informal justice experiences get similar ratings
as justice experiences in formal courts

S#HIL=

g

Traditlonal and Formal Divorce -Senagal
Provedursl

Justie

Dwmage 1o __.-5":"--.__ Imtier gt nnal
relatlomblp”™. 4. 7 ustior

g

Megotiation, conflict resolution,

pebescent S0 = dispute system design, civil procedure design
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Strategies Towards Basic Justice
Care for Everyone

Codification 2.0 =
+ Understandabile for people
+ Tailored
« Just in time
= Sufficient to cope with problem
= Limited options
» Easy to put into practice
- Reassurance from help desk or support qroup
+ Lear ning about concrete solutions that worked for
others (schedules, formulas, criveria)

HHIL=

SHIIL—
: " S
What works
=- Fy - = :
- - : = ' 1. Legal information '
targeted on needs of _
2 .-h
i SHIIL =

" L

1000s of helplines, radio shows, court
help desks, legal questions websites,
leaflets, self help books, community

justice centres, sms services, apps ......

eIl ="ar in most countries
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leaflets, self help books, ct
justice centres, sms service:

up
koed Bor

But no clear leader in most countries 5

Problem for innovators =

Selling legal information
Assistance >
Production (funding)

2. Facilitators and
Paralegals Working
Towards Fair Solutions

SHiL=

Fast growing ma layers

= Fined fee Lrayer/mediator bybeids become state of art world wide

= Familly, employment, other

= Paralegal programs in Africa, Asla towards coumtrywide coverage
= Family isswes, land, neighbor, public services

» Legal pxpenses Insurers Europe/middie income coungries

= Mesghbor, tenure. congumer, public servioes, personal knjury

= Each 1000005 et par yaar

SHilL

g ————

Major trend:
Hybrids between lawyers and mediators
« Work for one client
« Build bridge to other party
= Actively pursuing solution
« Fair to both parties
» Use problem solving skills

#HIIL;F'“Ed fee

Problem for innovators =

Legal barriers

Assistance >

Change laws to allow new services

“HilL=
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3. Sharing best
practices, evidence

“HIIL=—

*

Best practices widely shared cross border for:
« Divorce and domestic violence
« Drug related crime
= Children problems
+ Meighbor mediation
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]
imstrad o wrvice providen
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Emerging best practices in some countries:
+ Land and tenure problems
+ Coping with accidents
« Debt related problems

#HIIL=

Problem for innovators =

Developing protocols is costly
Assistance >
Help fund costs of production

“HIIL=

4. Choice of Third Party
Adjudication Processes
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eligious family courts

Indonesia

L= = tho mil‘l[lﬂﬂfli
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Consumer ADR

Hodges et al.
mention estimates of
750 CADR in Europe
95 in UK

HHilL =

g

™ L
e g
Procedwres far the millions:
= Simple, informal
= Specialized for people problem
= B0% does not need lawyer
= Hearing Is key
= Based on evidence presented by parties
= Facilitates settlement
= Judgrment in few months
+ Compete with other forums
= Maostly funded from fees

= Well manitored (client feed-back)
re
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Problem for innovators =
Adjudication as free service and
Cooperation both parties

Assistance >

Press for simple procedures

Cooperation obligatory
nded by fees

5. IT Platforms

Supporting Megotiation

“HilL—

1ajor platforms developing rapidly, cross border

« eBay Resolution Centre (60 million buyer/vendor
problems per year worldwide)

+ LegalZoam ($156m turnover in docs and deeds
in 30 US states)

« |0 program UIDAI issuing 20 million IDs with
irisscan o i
+ | Paid a Bribe (corruption complaints in India,
HHTHH nd more)
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Problem for innovators =
Courts make, do not buy procedures
Assistance >

Press courts to "buy” good procedures

“HIIL=

Progress: 10s of millions see
problems solved l

e |
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Trends in access to justice:
Supporting innovation
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3. Sharing best
practices, evidence
based protocols

“HilL=

194




S HiiL o
) Ssce 9

Strategies Towards Basic Justice
Care for Everyone

HiiL is a research and advisory institute for the justice sector,

based in The Hague, city of peace and justice. We are leading academics,
from different cultural backgrounds, who always worked in the places where
Justice is most needed. Providing crucial knowledge to make law work for
people and their organisations - that is our mission

We assist our clients with:
« Justice strategy advice
« Evaluation and measuring impact
« Alustice Innovation Lab, where new approaches can be tested and improved

Donors help us to develop and maintain:
« Trend Reports and Law Scenarios
« Aknowledge platform for justice sector innovation (www.innovatingjustice.com)
« Networks of leaders and innovators in the justice sector

www.hiil.org

Justice Strategy Advice
Our Trend Reports enable strategic decision makers i the justice sector to compare their
current performance, strategies and approaches to worldwide trends.

In our work, challenges identified by our clients are leading. From there we help develop
effective strategies and solutions, founded on evidence, best practices from our networks
and innovation expertise. We are non-judgmental: it is for our clients to decide. Working with
us is energising and interactive, and provides a solid basis for implementing improvements.

We work for and with courts, regulators, NGOs with a justice mission, international organisa-
tions, innovators in the justice sector and business.

Download Hiil Trend Reports a
www.hiil.org/publications/trend-reports

Many people do not get basic
justice care ...

When having serious problems at work or home, with neighbours,
about land, housing, money, crime or with how their local
community is governed, people need fair, workable solutions.

With no trustworthy third party they can turn
to, they are frequently left at the mercy of
the powerful or stuck in conflicts. This causes
stress, insecurity, health risks, damaged
relationships, economic costs and

an increased risk of violence.

Our Trend Report shows how 10 problems
are responsible for most of the injustice
experienced by individuals. In many places,
less than half of these problems are solved in a
fair way. When best practices are used, solving
over 70% is possible. Globally, the estimated
“access to justice” gap consists of 200 million
unsolved problems. Each year. That is a ot of
injustice.

Download the Trend Report “Towards Basic Justice Care
for Everyone: Challenges and Promising Approaches 2012” at
www.hiil.org/publication/Basic-justice-care
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Basic Justice Need:
A secure home and shelter, free from fear of violence.

u
global standards of practice can e
s up, informal courts in villages, religious courts
to find solutio

Innovating Justice Forum 2012

The Innovating Justice Forum 2012 assessed how people’s basic justice needs
are protected and what are the trends in delivery of legal services to meet these
needs across the world.

The starting point was a Hiil Trend Report published on 2 April 2012. This report,
“Towards Basic Justice Care for Everyone: Trends and Promising Approaches,”
brings together what is known about:

Justice needs

What are the most frequent and urgent problems for which people tend
to turn to advisers and neutral third parties for assistance?

What is the impact of these problems worldwide?

The estimated access to justice gap
How many of these problems remain unsolved, but could be solved
in a fair way if current best practices were used on a worldwide scale?

What works to meet justice needs

Across the world, lawyers, NGOs, project leaders, public administrators, judges

and entrepreneurs are working hard to improve access to justice. Their innovations
are about to change the delivery of justice in fundamental ways. We highlight

the trends in dispute resolution, courts and internet-based services, showing how
each of them contributes to a setting in which more fair outcomes can be guaranteed.

A panel of 100 experts and innovators from all over the world met in The Hague
on 16 and 17 April 2012. During the Innovating Justice Forum 2012, they evaluated
each of these promising approaches.

“This publication “Strategies towards Basic Justice Care for Everyone” contains highlights
from the Trend Report and the Forum:

Five core strategies, ranked in order of priority

Examples of innovations

Specific strategies for stakeholders: what can stakeholders do to nurture
these innovative approaches so that the access to justice gap can be closed?
In particular, we show what can be done by (1) judges and courts, (2) social
investors, (3) innovators, (4) law professors and (5) policymakers as regulators
and providers of the legal framework.

Basic Justice Need:

A unique identity and nationality; without the proof of it,
people have difficulties to access health care, water, electricity,
social security, financial services, and much more.

Each month all cople 0

ind high quality s
s paid until the ID is actually received by the

Strategies towards basic
justice care for everyone

Breakthroughs are possible. We know how to make conflict resolution systems
work in a better way to support fair outcomes. Not using this knowledge is gradually
becoming the gravest source of injustice. The Trend Report selected promising
approaches with a sound basis in practice and in research about what works.

During the Innovating Justice Forum 2012, experts from all over the world prioritised
five strategies.

1. Legal Information Targeted on Needs of Disputants

Research clearly shows that about half of legal problems are solved by communication and
negotiation between the parties. Settlement is the rule; a decision by a judge or another
adjudicator is exceptional (typically around 5% of problems). Therefore, empowering people to
negotiate fair solutions is key.

Right now, many people see law as something threatening and complicated. Instead, they should
get access to i ion that helps them to negotiate and cope with problems.
Legal information is most useful if it is understandable, tailored to the problem at hand and
arrives in time. Ideally, it is sufficient to cope with the problem, offers limited options, and is easy
to put into practice. When working with the information, people tend to need reassurance from
a helpdesk or a support group.

A key element is learning about concrete solutions that worked for others. Information about
specific remedies that were accepted as fair by others empowers people. It prevents them
agreeing to unfair proposals. Their demands will become more realistic.

2. Facilitators and Paralegals Working Towards Fair Solutions

Many people rely on customary justice processes, informal interventions by local leaders, and
similar arrangements in neighbourhoods. Because of their focus on conciliation and dialogue,
such interventions can integrate modern mediation techniques and dispute resolution
know-how. In developed economies, employees of legal expenses insurers and providers of
legal aid are observed to work in a similar way.

Lawyers and judges increasingly use mediation skills, whereas mediators focus more on fair
outcomes. Hybrids of the traditional professions ~ that s the future.

3. Sharing Practices, Evidence Based Protocols

As we have seen in health care, quality can be assured when information about the best
treatments is made available to general practitioners working in a local context. Many disciplines
provide knowledge on what works in negotiation and in bargaining about zero sum issues, on
mediation techniques and on effectiveness of third party interventions. For domestic violence,
global standards of practice are emerging. Within the next decade, this knowledge may develop
into evidence based protocols for solving the most frequent justiciable problems.




Basic Justice Need:

Security of tenure for a poor fam
of land or building a house.

4. Choice of Third Party Adjudication Processes
If the settlement process through negotiation stalls, people need the option of a third party
to decide with them and for them, without the consent of the other party. This is the only
known way to guarantee the fairness of outcomes.

When a court procedure takes three years and costs a fortune, the option of adjudication is
not effective. Availability of legal aid, mediation o lawyers financing claims on a no-win no-
pay basis does not really change this. A far more effective way to enhance access to justice

is to create alternative adjudication mechanisms which the plaintiff can address. These can
be simplified, easy-to-use court procedures (designed for use without a lawyer) or processes
before another adjudicator. The most effective courts specialise in family issues, land conflicts
or other urgent problems.

Competition between third party adjudicators gives choice and increases incentives to be
really helpful. Monitoring processes and outcomes is necessary to protect the interests
of the parties

5. IT Platforms Supporting Negotiation and Litigation
Resolving conflicts is basically a matter of exchanging information. The parties, the people
assisting them and adjudicators learn about issues, facts, points of view, underlying needs,
possible solutions, proposed norms and reach, eventually, decisions on these issues. This
flow of information can be supported by forms and standard documents that ask the right
questions.

Websites supporting online negotiation, mediation and adjudication are becoming available.
Information submitted by the parties is organised issue by issue. Eventually, judges, arbiters
or jury members can log in and get easy access to all information submitted. They can contact
the parties, or ask them to come to a hearing, and even give their decision online.

Additional strategies
During the Innovating Justice Forum 2012, additional strategies were considered which
can support these five core strategies. They include changing professional legal education,
specialisation, setting terms of reference for procedures, using reputation mechanisms to
induce compliance and providing civic education.

Recommendations

Strategies for Judges and Courts

These five strategies are tested and state-of-the-art. Taken together,
they may not solve every justiciable problem. But they can bring basic
Jjustice care within everybody’s reach.

I How can these strategies be implemented for the ten most urgent

justiciable problems?

Initial investments are needed for legal information, evidence based practices, designing
adequate procedures and IT platforms. Once these investments are made, costs of
distribution to many more people are low. For assistance by paralegals and simple court
procedures, good business models are available. These services can become affordable for
the majority of users.

What are the biggest barriers?

Laws prescribing in a detailed way who may deliver services, how they should organise
themselves and which procedures they should follow. Legal information, knowledge about
best practices and neutral court interventions are difficult to sell for a price. Courts having
insufficient incentives to deliver good quality interventions on time.

Can the justice sector be as innovative as any other sector?

See on the following pages how judges, innovators, social investors and law professors
can take the lead and how policy makers can enable this.

Putting people first

From time to time, people are confronted with problems they just cannot solve amongst them-
selves. This is when they need you - the judge, the magistrate in the robe, high up on the bench
Looking up to you, and not just literally, because a judge is the paragon of faimess.

A judge shows peaple how to cope with conflict, leading by example. How does that feel? A task as
responsible as that weighs heavily on the conscience as well as on the mind. Rules define the pro-
fessional role of the judge; rules are a way to guarantee equal treatment and fair solutions. But at
the present time, there is more knowledge, more shared understanding about what works between
peaple. Great is the judge that finds a way to use this knowledge. Privileged as a judge is, it is a
privilege also to put people first. These are our suggestions for judges:

Open up

Traditional, formal court procedures are not really suitable for individuals. Many courts have innovated
their procedures, and succeed in providing basic justice care. Instead of waiting for laws

to change, courts can themselves take action by developing and testing innovative procedures,

or even buying them on the market. Courts can become more accessible by changing from brick

and mortar to online dispute resolution. In courts as well as in other legal services, professional rules
and ideas about roles tend to solidify, becoming major barriers to innovation. Judges should be invited to
rethink and change their roles where needed to solve problems between people in a better way.
Focus on fair solutions that work for the people

Judges are at their best when they actively work towards a solution. When they invite parties

to a hearing, help to sort out facts and assist in dealing with the problem. Or when they use

the option of adjudication to let the parties grow towards an outcome that will work. If needed,

they decide for the parties, using laws and other norms as guidelines: suggestions for a fair solution.
Work evidence based

Basic justice care interventions can change people’s lives. People have a right to expect they

are helped in a way that is state-of-the-art. Future lawyers and judges will have to guarantee

that the way they intervene is based on good practice and consistent with what research shows.
Conformity with what the law says is not good enough.

Specialise and offer choice

All over the world, courts and informal tribunals succeed in delivering accessible services when
complainants are given a choice of adjudicators. Specialised procedures are needed for the most
urgent problems (land, employment, consumer problems, and the most urgent problems

of a specific community). Exclusive jurisdiction makes people depend on one particular judge

or tribunal. That should be avoided.

Be rewarded for solutions and well monitored

Courts, informal tribunals and legal services can have great added value. They should be rewarded

for their contributions to fair, fast solutions. Paying them per hour spent, per procedure started, or per
judgement issued does not create the right incentives. Monitoring court performance should focus on
timely, effective and fair solutions.
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Basic Justice Need:

Working with local leaders and holding them accountable for what
they promised; be it access to clean water, passable roads, basic
health care or electricity. Old and disabled people getting the
social benefits that were promised to them when they were

young and healthy.

An ombudsman or local media can col

people voice, neutrality, information and resp procedural

in administrative accountability can decide quickly if necessary.

Strategies for Innovators

Keep pushing the envelope

For some the urge to change things is born of anger and frustration about traditional thinking and
its lack of results. For others it starts with an idea, born out of curiosity and a professional ‘what if’
question. Whatever your motive, it can’t be strong enough. People who want to change the world
are always met by the sceptics, the traditionalists, the ones who benefit from the existing situation.
It is not enough to come up with innovative solutions to court procedures, mediation or a slow,
lawmaking process. The hard part is getting people to embrace those innovations. To get them to
make it really work, to scale it up, to elevate it to common practice. Pursuing change is the hardest
road to travel. But it can be done, especially when you're not alone on your journey. Innovators are
likely to become even more successful if they:

Strengthen what is available

For every type of dispute, there are already ways in which people talk, negotiate
and work towards decisions. The most promising innovations strengthen these processes.

Are ready for scaling up

If an innovation depends on continued external funding, or can only work in a very

specific setting, it is less likely to have a lasting impact. Every innovation needs a good
“business case.” For the clients and for every person in the supply chain, the value proposition
needs to be clear. All services need a revenue stream that matches costs. Innovative services
in the justice sector are no exception to that.

Succeed in bringing the defendant to the table

Access to justice is most needed when one party is in dire need of a solution, while the other
party hesitates to listen, to give in, to pay or to take a particular action. Successful innovations
reach out to the defendants, making it safe, secure and necessary for them to cooperate.

If they do not cooperate, they should be worse off.

Ask for integration in court procedures

Courts solve this “submission problem.” They give an enforceable decision even if the defendant
does not cooperate and do this in the name of the state. This gives them a privileged position,
which makes it hard to compete with them. Courts should be urged that they try,

test and buy the best available methods for solving the most urgent conflicts.

Demand a level playing field
Many innovators in, around and outside courts, can make a strong case that they solve
disputes faster, more effectively and/or more fairly than happens in existing procedures.
Itis not unreasonable for those innovators to claim access to similar resources. Existing
court interventions and innovative procedures should be evaluated according to the same,
independent standards, based on what works best to solve problems for people.

Basic Justice Need:

A community safe after dark, where disputes are talked
through between neighbours and solved by a neutral third
party if necessary.
nto local communities. Persons wh
lutions

=

Strategies for Social Investors

Making a difference in a bigger way

You as an entrepreneur, social investor, donor, are making exceptional efforts to right the wrongs
you see in the world. This results in @ myriad of justice-related projects, which could be even more
effective if they became a coherent strategy. For you as a donor or investor in the field of justice,
there is a lot to be gained by thinking big instead of small. Most legal problems are not just local,
but global, occurring in many places. Use your creativity, communication expertise and social
media to rally the world’s attention, inspire millions in one go and tackle big issue after big issue.
It is a small world; all the more reason to approach its justice problems in a big way. We believe
that social investors can make a bigger difference if they:

Make legal information more accessible

Knowledge and skill are the first and foremost priority for strengthening the
capabilties of people to deal with justiciable problems. This requires new forms
of codification, using web technology, text messaging and other media.

Focus on what is hard for the justice sector to deliver

But access to information is one of the main bottlenecks in access to justice.

It s very hard to collect and distribute legal information to a broad group of people
based on a sustainable business model. Investors can help to distribute such know-how,
organising good programmes that can be scaled up across borders.

Assist with best practices, monitoring and measuring

The same is true for making best practices available and measuring quality.

Social investors and entrepreneurs can improve access to justice across-the-board
by investing in this.

Understand the large return on investment
In the field of basic justice care, social investors and entrepreneurs can still have a major
impact. Progress is measurable, costs are limited.

Invest in start-ups provided they can become sustainable

Investors can help to show the value of innovative services, making it more likely that
they are accepted as a service to be paid for by users, the community or the state.

In the past, investors have set up projects and services to provide legal aid or
adjudication for free. But these proved difficult to scale up and to become sustainable.
Similar to water, electricity or health care, justice is a valuable service for which most
people are willing to pay a reasonable fee.




Basic Justice Need:

Not being detained by the police without good cause and fair

treatment during detention.

0 assist people
, information about

here.

Strategies for Law Professors

Empowering practice with research

For a law student, and for many practitioners, the word of a law professor sounds like law itself.

As a professor, you are the one who knows, after all. You know what works and what fails, outside
the perimeter of law school, out there in the real world. Where rules are among the many tools to
assist people in real conflicts and real relationships. Why not share every morsel of research about
effective solutions with those hungry students? They will love to be challenged as future legal
professionals instead of being routinely supplied with ‘law from the books’. Practitioners will be
grateful for relevant know how and they will be excited to learn from you what research shows is
effective. Empower them with everything you can give them, so they can serve society better than
your own generation before them. Steps law professors can take:

Do applied research

Unlike the health care sector and the technology sectors, the justice sector does not have

a tradition in applied research. Research is needed into what works best to solve common
justiciable problems. These problems come up millions of times each year and are very similar
across borders and cultures

Partner up with practice

Universities need to set up projects to research these issues, working towards evidence-based
protocols that give guidance to those helping people to settle and decide. They can partner with
courts, legal services firms and NGOs providing access to justice.

Monitor of processes, outcomes and impact

Basic justice care i delivered by an enormous variety of processes, professions

and supporting tools. Monitoring, benchmarking and evaluation are needed to make
sense out of this complexity.

Focus on comparative legal research on practical solutions

One way to support practice is to compare, design and test compensation schedules,
formulas for child support and other criteria for fair sharing, targeted on the needs
of disputants for each problem. These are among the legal tools that practitioners
use most frequently.

Guide a fundamental change in legal education

There are also more fundamental questions. Can we still base interventions primarily

on what judges and lawyers read in the law? The trend seems to be a focus on what
works and what is seen as fair by the stakeholders. Which attitude and knowledge should
future providers of legal services take from law school?

Cities Reports Rupees

BRIBE STORIES BRIBE FIGHTERS

Paid bribe for
daughter’s FRO

Pune
Rs. 200 Hello,
here there
Police

For my minor daughters
Foreigner registration i had to
pay bribe Rs 200. After

taking all documents th polic
person said we charge Rs 500 to

IN Cnennar wiin
some savings
Two of us.
had to

Basic Justice Need:

Prosperous businesses, free from harassment by officials
or criminals. Customers paying their bills, but having a way
out if debt stacks up.

people to indica

e and to whom they paid bribes

HONEST OFFICIAL

15,928

stories

Strategies for Policymakers

Paving the way towards justice for all

Justice for all. If there’s a single paramount goal in life for policymakers, it might be that.

After all, that is what the rule of law is about: for people to tur to for fair and just solutions.

But for too many people that is still beyond reach. Lawyers are unaffordable, courts slow, laws
too complicated to understand. As a policymaker you can remove the barriers to basic justice for
everyone. Banish rules that block innovation, set ambitious targets, monitor progress, and you
will see more justice being delivered at lower costs. As a policymaker you have the power, the
connections, the skills the influence to change the playing field - and the strategies to make it
happen are readily available. These are our suggestions for policymakers

Reframe access to justice

Following the example of the most recent access to justice strategies, governments

can reframe access to justice as a genuine and very valuable public good: access to fair,
workable solutions for problems that can become a threat to existence. Research shows
that adjudication by courts is not the only, and not the most frequent way to obtain such
a solution. Access to justice is achieved by many kinds of services, formal, informal; public,
semi-public and private; paid and unpaid; online and offline; subsidised or paid by users.

Set goals and terms of reference

Governments cannot make good laws for every eventuality, design every procedure,

orgamse every court, solve every dispute and solve every crime. Itis better to give courts
for designing and i fair, effective within broad

pnmples et by legislation, and more flxible terms of reference.

Create a level playing field

Subsidies, policies, state-backed legitimacy, regulation of legal markets and laws about
procedures should be based on what is most promising and works best to solve justiciable
problems. Current systems are often founded on a belief that only a particular group

of professionals, such as lawyers, formal courts or mediators, can perform this task.

Stimulate choice and variety

Choice, in particular for different types of adjudication, is essential for people seeking

access to justice. Therefore governments should stimulate alternatives to traditional

litigation: e-courts, websites, specialised courts, hybrid forms of legal aid. Swift recognition

of innovations that work to solve problems fairly - that is one of the roles governments can have.

Monitor quality of outcomes and processes

Current regulation focuses on the quality of professionals: lawyers, judges or mediators.
What matters most to citizens,and what creates a level playing field is monitoring the
quality of outcomes and processes.
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HiL is an independent research and advisory institute devoted
to promoting a deeper understanding and more transparent

and effective implementation of justice and the rule of law,

worldwide. It pursues this mission in several ways. First, it conducts
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25 Jan, 2013

Director,

Law and Justice Division, Governance Group,
Industrial Development and Public Policy Department,
Japan International Cooperation Agency (JICA)
Yoichi Shio

Partnership and Collaboration in Capacity Development for Legal and Judicial Sectors of JICA
1. International Partnership and Collaboration

(1) Participation in the Donor Meetings in the Legal and Judicial Sectors

(2) Examples of Partnership with Other Donor Organizations

» [Vietnam] Workshop on Criminal Defense Attorney (UNDP, Justice Partnership Program: JPP)

» [Vietnam] Joint Study on Vietnam Bar Federation (JPP)

» [Cambodia] Continuous Training in Royal School for Judges and Prosecutors (France, USAID, GIZ)

» [Laos] Dissemination Activities of Revised Civil Procedure Code and Criminal Procedure Code (UNDP)
» [Mongolia] Dissemination Activities of Mediation System (GIZ)

» [Nepal] Development of Training Module on Community Mediation in Nepal (The Asia Foundation)

(3) Examples of Collaboration with Recipient Countries
» Training in Vietnam on Criminal Justice for the Laotian Counterpart Personnel of JICA’s Project (Vietnam
and Laos)
» Training in Indonesia on Community Mediation for the Nepalese Counterpart Personnel of JICA’s Project

(Indonesia and Nepal)

(Reference) Examples in Other Sectors

» [w/ UNDP] Joint Research on South-South Cooperation and Capacity Development
[w/ UNHCR] Collaboration in the Sectors of Reconstruction and Reintegration of Repatriated Refugees
[w/ USAID] Collaboration in the Sectors of Health and Food Security

w/ Gates Foundation] Collaboration in Anti-Polio Campaign in Pakistan

YV V V V V

[
[w/ KOICA (Korea)] Co-Hosting of the Asian Development Forum
[

w/ Brazil] Collaboration in Introducing Japanese Police Station System to Central American countries

2. Partnership and Collaboration with Japanese Institutions
(1) Partnership and Collaboration with the Ministry of Justice (ICD and UNAFEI)', Japan Federation of Bar
Associations, and Supreme Court

(2) Partnership and Collaboration with Private Sector, Universities, Local Authorities and Other Institutions

' ICD: International Cooperation Department of Research and Training Institute
UNAFEI: United Nations Asia and Far East Institute for the Prevention of Crime and the Treatment of Offenders
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[w/ Japan Federation of Bar Associations] International Conference on “Access to Justice in Asia”

[w/ Center for Asian Legal Exchange, Nagoya University] Country Focused Training for Development of
Legal System for Iran

Seminar on “Reforming Legal Systems of Public Company and the Legal Governance” (August 2012),
Seminar on “Legal Aspects on the Privatization of State-owned Enterprises” (December 2013), Seminar on
“Commercial Arbitration” (March 2013) in Myanmar (Japanese private companies attend the Seminars as
observers)

[w/ Japan Federation of Economic Organizations] Seminar on Competition Law in China for Japanese
Private Company, and

[w/ Japanese Chamber of Commerce and Industry in China] Seminar on “revised Civil Procedure Code in
China”

Training Program for Young Leaders “Legal System Development Course” in cooperation with Bar
association in Niigata, Sendai, Courts in Niigata, Sendai and Japan Legal Support Center in Minami

Sanriku (Site Visit of Earthquake Disaster area))

(Reference) JICA’s Approach in Cooperation with Private Sector

>

Y

>

Preparatory Survey (Public-Private-Partnership (PPP) Project on Infrastructure / Promotion of
Collaboration in BOP (Base of the Pyramid) Businesses)

Feasibility Study in Collaboration with Small and Medium-sized Enterprise (SME) (Feasibility Study)
Private Sector Investment Finance

Commissioned Project for Promoting Overseas Expansion of SME (Official Development Assistance:
Ministry of Foreign Affairs)

Japan Overseas Cooperation Volunteers (JOCV) in collaboration with Private Enterprises

¢ Web-site (Partnership with Private Sectors)

http://www.jica.go.jp/activities/schemes/priv_partner/index.html

3. For Further Collaboration and Better Partnership

>
>

Further efforts in Knowledge Sharing

Promoting Collaboration with Japanese Private Enterprises and Law Firms
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Research on Legal System in Myanmar
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Mori Hamada & Matsumoto, Singapore Office
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Co-representative Partner Takeshi Komatsu
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1. #+%& Background

BARBEIC LS RELGH R - BFORE
-BARBA BAREORES - AVED

UL AR AR, AF) RIERIFFR
DEDEFEAEREEFTICHE>TLEA, £
R EEHDEIIRELTNDEDLHD

BABTEERZBEO=——ZNHSD
1) BRICE>TREETROEDELTIE
HEB AR
itk

- ZORMRELTOI Yo I—DEHIE - ESD
ARV TOFRIREO LR

+Due to the open-door policy in Myanmar the
society and economy in Myanmar are rapidly
developing

-Japanese government and business
industries are deeply involved and interested
in the development of Myanmar.

-However, the legal system and laws &
regulations in Myanmar are still almost as
same as the English colonial time. For
example, there is almost no intellectual
property law in Myanmar.

« Therefore, there are large needs for the
legal development assistance in various
areas of law.

e.g.) Securities and Exchange Law -
currently Japan is supporting the drafting of
the rules

Companies Act
* In order to assist more effectively, it is
necessary to collect more information about
the legal system and laws & regulations in

(OBEHROESE
@ wttik
b

(2) AENRIEE

@

"

2. A& *I% Scope of Research

(1)Target Areas of Research

(@ Companies Act
@ Contract, Torts & Labor Law
@ Property Law
@ Civil Procedure Law & Arbitration Law
® Laws regarding Foreign Investment
Import & Export and Foreign Currency Management

(2)ltems of Research

(@ Current status and contents of laws & regulations
(@ Current status of application and practice

Myanmar.
3 4
" I "
= s =[] 0 =
3. #&E A% Methods of Research 4. BHENBOES
Summary of the Findings of the Research
(1)75i& (1)Methods
(1) &4tk (1) Companies Act
[OF o8¢ ] (@ Reading laws & regulations
@ XD (@ Reading other legal texts @ &EIZh<EL @ Very Old
- XHRIZIER CIRE M - Legal texts are very limited A9AERMENTITIE + The Myanmar Companies Act 1914 is still
- KPRFHTERSA TV SRR BEER - Text books used at universities in Myanmar CAXURERBBEROIUEDRIEEFE  effective.
1R is very useful source of information [FZDFEEE->TLDIRAE - almost as same as the Indian Companies
QAR —ERRAOEM - BEAF @ Interviewing with and inquiry to practitioners Act at the English colonial time
in Myanmar
1) #R#EFEE (& 6t scheme of eg) (such as merger and
(2) {7l (2)Staffing BEDBENEE  BROLHETEEHDIME  scheme of arrangement), which is very
JAYAN common among the modern corporate laws,
- BEBHNICT0RBOAELHES « More than 20 lawyers at MHM involved does not exist in Myanmar.
- BEBEHAROIvUI—EARROES - Myanmar legal staff at MHM Singapore also
* REFEDIvII—EREHH ER O H involved
+ Cooperation by friend law firms in Myanmar
6
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@ ERGHERA R R E (S DIERH

ARTHAEASHAEFLTOAIE 54
ERH YN AR B

- $RHlIL. BB (DICA) A& K EFAITE
(Permit to Trade) DT 529 HMES AL
TEISThhb. BERLETRETA TS
EBUNOREIOVTIEES LOEDIIA
ATBEE IS TREDTHOR TS,

- BERIA B trading ) (B%) 2DLVTIE.,
BEHAANEALATELT, BRLE N
- AR EA A ISRRES L TLVELY

- BAIFHI6r AREEEL TV |
RAFHAMTEYS LV SRBEAAMEEL
BlFLFEST,

(@ Widely regulates foreign companies and large
discretion of the authority

- Even if only one share is held by a foreigner,
such company is recognized as a "foreign
company" and subject to special rules applicable
for foreign investments.

+ The authority (DICA) approves or disapproves
foreign investment through issuance of Permit to
Trade. The types of businesses which are not
eligible for Permit to Trade are not provided in any
law except for the businesses listed under Special
Companies Act. The authority regulates through its
administrative discretion.

* Since several years ago, DICA has been
issuing no Permit to Trade with respect to the types
of the businesses which fall into the category of
"trading". This means that retail, wholesale and
import & sales businesses are not permitted for
foreign companies in practice.

* It takes around three or more months to obtain
Permit to Trade, however, since last year
provisionary permits have been issued within a few
weeks by DICA in practice.

@ HFRENBERBLTVRBEITATH
BE— RIS TS

@ 75T ERAHROEHE - BEEHEL

"

@ Itis generally interpreted that Board of
Directors meetings cannot be held through
telephone or video.

@ On the other hand, there is no nationality
and resident requirements for directors.

7 8
* S "
(3) MiEix (3) Property Law
(2) BRAEL - F ik (2) Contract. Torts & Labor Law
N o D FEL, LHETATEATHY. AL @ The Constitution provides that all of the
@ ELTiksch DL (The Contract Act) @ The Contract Act contained in the Brume WO BT E>THIBEMER- BB, ZO4EF  lands are owned by the state. Private person may
MRELER Code is stil currently applicable. i N use, lease and dispose the rights under the permit
18724 HEF DA X RO H|FIRHEE % . given by the state.
L8726 A FRRAOBREE S TR  This Contract Act succeeds the @ THERIEHEE (Transfer of Immovable
L0 provisions contained in the Indian Contact Act Property Restriction Law, 1987) =&Y, SMELA (B @ Transfer of Immovable Property Restriction
1872 which restated the common laws on AARUEADTES) kBT voT—OFBED  Law 1987 prohibits a sale and lease more than
@ FHTAEICOVTOREN. The contracts in 1872. RRIFELSNTHY, EEZRAIEEBL TR  one year of the real property by foreign persons
Fatal Accident At # 5 & _ ) ) SHEVESNTVS, (both natural and legal persons)
. T, AERESE LR ETANH @ The on!y statute which F)rOVIdeS any
HEESAORMEFEEDHHAKT rules on torts is The Fatal AccidentAct. @ FBHEDFTE(100FvyhLlb) - EiE (1L @ Written contact is required for the sale of
. This A.Ct has 9"|y four articles which give a B BEER real property which worths 100 Kyats or more and
- FEFA—MRICOVNTIE, Syov—0tki  N1ght to heirs to bring law suits on behalf of the BEIEE (registered instrument) D3I AWME  lease for one year or more
SEALTLARY, REDFET A (the person deceased by tort, registered instrument should be delivered
English laws of Torts) AEREhBESNS g T""fz‘a,’e "“?" "by‘ ";e hEA“g“S" 'ﬁws of Torts @ BROMESFET 52, BEDLIZ. &F  upon sales
e anoapplicable fo Myanmars own BEOWENESR CENBIFE TN S REBRON ! )
@ SELL BRI TSN, K BT EDTILC TMEQHALMIZMNT 5 @ Registration system exists in Myanmar.
SR ® Labor laws are composed by individual EDXENEROARLLEDENIVATLTHS,  However, unlike Japan where physical status and
Jaws on separate issues and there is no titles themselves are registered, Myanmar ha_s a
fundamental and comprehensive law. system which requires the documents regarding
the change of titles be registered.
9 10
" SEE—— "
In principle registered documents (4) Civil Procedure Law & Arbitration Law
= . i =L supersede any other oral agreements or
SRERI KB KA TOMOLTOO eclarations made with respect o the subject DELTERORFFUANEFHES. @ The Civil procedure Act contained in
) = matter. gl?@&fiﬁfgé!fgnfuéu FHOMAIZE Burma Code is still appliance with minor
e < 2| frino 1B A= Moreover, if any document which should be 1=Order: o amendments. There is an Order which provides
Pl ot ol were not registered, such @ WRGEICE. SaA—TEMISRICGAER  the details of the procedures.
IEBEE IR0 E N TEY . B has no effect on the subject real estate and FHIROKED - YATIBIT TR AT O RED @ Arbitration laws are composed of the law
PP BRI D DEH LS TD, cannot be an evidence for the transaction. This RUBTICBIT B3R 1EL Vb E ML which provides the process of approving and
means that registration is a requirement for FTRHFEENHIN, VTHERBTREDIT enforcement of foreign arbitration awards under
® ERIZ(E. BARHIATRBTHo=C k. affectivity of the agreement and admissibility of WL, Geneva Convention and the law regarding
BRASESNCLEEND, BREFLAES evidence. domestic arbitration.
S - B
hiheY. HEOTEHLHABMRATRL- 5 In pracice, because of the unsuitabiliy of (5) S A S KRR (5) Laws regarding Foreign Investment
B ERBICTRAERL. — RN R the political system and cost, registration has @ sHE#H A (Foreign Investment Law, Import & Export and Foreign Currency
BERRDENBINERED SEEEFEE been rarely made. This makes it difficult to 2012) BABER AR Management
LLTBRTHE0SHE5H5, know titles of real properties precisely in most - %Ew:liﬂﬁiﬁﬁlmt )
e EOBAIZE. ROBIANEETH of the cases. @ %53#%F g% (Special Economic Zone @ Foreign Investment Law, 2012)is the
. FEREIET Ao LI AL D L TH - In some cases, the Land Administration Law) &, BERAUE RS R currently effective law.
% N Authority issues an order and if there is no Q@ WA -NEEERHFCOVTHIMFSOH; - This new law enhanced the regulations on
° person who objects, the person currently AOTFT . BEHSEATNDESS foreign investments in substance.
occupies the land is registered as the owner of @ Special Economic Zone Law is currently
the land. under discussion for substantial amendment.

+ If the land was transferred to more than one @3 Import & Export and Foreign Currency
person, the person who entered into the Management laws are being renovated with
contract later will be deemed to be the owner if support by IMF and other organizations.
he or she is bona fide.

1 12
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5. SEDIYUY—REHKICAITT
For the further development of legal system in

Myanmar

FSAUR—EEOEMNRRICHLE (HER
DEET)

- EBEOERIELEERSBOEMS
ELTOER

- BEAWEERORELRELETAEE
HE,HIPIE BRE EREOHR(E >
ENLDERGED)

- Education and training of legal specialists
in Myanmar is immediately needed (in both
quality and number)

+ Utilizing practitioners who are familiar with
specific area(s) of law in multiple jurisdictions

+ Finding out what are the currently
effective laws and publishing statute books
which contains the latest text of the laws and
regulation reflecting all past amendments, case
law books and text books (including translation
from Burmese to English)

" A
HYMESTENVELS,

Thank you very much!

SrUR—IEHEGIERELREOREN D

(e VX —PREBFTIZT)

One scene in the legal development assistance
for the Myanmar Securities and Exchange Law

(at Central Bank of Myanmar, Yangon)
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