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14 David K Linnan “Commercial law enforcement in Indonesia: The Manulife case”
(Indonesia Law and Society 2rd Edition — Editor: Tim Lindsey)
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BE 2

Interview on Bankruptcy

Time: February 18, 2014 11:00 - 12:15

Participants: Mr. Gusrizal (Chief of Central Jakarta District Court)
Mr. Suwidya (Vice Chief of Central Jakarta Districe Court)
Mr. ---  (Chief of Court Clerk)

Ms. ---  (Court Clerk)

Tsutomu Hiraishi (Foreign Legal Adviser —
Jakarta International Law Office)

Gita Sembiring (Intern - Jakarta International Law Office)

1. The Chief of District Court of Central Jakarta has indicated his intention to
tighten the cooperation between Japan and Indonesia on the issue of bankruptcy.
He also indicated his intention to invite Japanese legal scholar and/or
practitioner in the coffee morning at the Court to give a presentation on the issue
of Japan’s bankruptcy law. The purpose of this activity is to share and study the
perspective between both legal systems.

2. The rationale on the compulsory applicability of the expedited procedure to
settle the bankruptcy case is because in the Indonesia legal system, bankruptcy
case falls in the area of perdata khusus (special civil case) and when a

bankruptcy case has to be settled through complicated procedures, therefore it
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indicates that the concerned case should be proceeded in the general civil trial
rather than the bankruptcy case.

Indeed that there is a gap on Indonesia bankruptcy law that does not put the
characteristic of “insolvency” as one of requirement on the declaration of
bankruptcy. The result of this gap is that there is a lot of healthy companies are
being sued to put into bankruptcy. The Chief added that in Indonesia, formally,
putting a healthy company into a bankruptcy is possible. Due to formulation of
the law itself, not only a company can be put into bankruptcy due to its
incapability to pay the debts but also simply when it has an intention to not pay
the debt. However, the Supreme Court of Indonesia has duly noted this issue,
recently the Research and Development (R&D) of the Supreme Court has
established the a focus team to discuss on the issue of the position of
“insolvency” as the requirement to declare bankruptcy.

. Same with Japan, the Indonesia’s bankruptcy law has several classifications of
creditors. In Indonesia, there are 3 types of creditors namely kreditor separatis
(equal to the secured creditor in Japan that refers to the creditor who has been
secured through any mortgage or guarantee), kreditor konkuren (equal to the
special creditor in Japan that refers to the debtor who deals on the payment of
fees related to the bankruptcy processes itself, employee salaries, and also taxes),
and the last one is the general creditor.

Indeed there are a lot of healthy companies being sued to be put into bankruptcy.
The Chief seconded this notion, however, he also added that the judges also tries
to put their conscience and deep analysis before rendering the judgment. He

added that the cases that involve big companies yet denied by the Court usually
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would not be disclosed to the public while when it is granted, the case will be
highly exposed to the public. Despite of any controversy, many high profile
cases give the Supreme Court the specific idea to improve the national
bankruptcy law. One of the examples is on the case of PT. DSS v. PT. AJMI that
initiated the issuance of jurisprudence of Supreme Court Number 33/K/N/1999
and 033/K/N/2001 which stipulate that putting the insurance company into
bankruptcy is the exclusive rights of the Minister of Finance. Another
remarkable case is the case of Telkomsel, which initiates the issuance of
regulation on the curator’s fee.

It is known that the problem in the Indonesia’s bankruptcy law mainly lies on
the completion of the payment of the debt itself, which will be very emotional
and take a very long time.

. The “rehabilitation” in Indonesia’s and Japan’s bankruptcy law refers to
different idea. “Rehabilitation” in Japan refers to the similar idea of PKPU in
Indonesia where the Debtor may submit its peace settlement plan. Whereas in
Indonesia, rehabilitation refers on the action after the bankruptcy process. After
the bankruptcy has been declared there would be 2 subsequent recourse namely
the rehabilitation and the liquidation (the company is being closed). The
rehabilitation is rarely granted to the company, and usually be granted to the

individual only.

. There are around 90 cases filed at the Commercial Court of Central Jakarta

District Court, which include following five types of cases in relation to the
bankruptcy:

a. Filing of bankruptcy
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In this procedure, the claim can be brought by both creditor and the
debtor and shall be decided within 60 days. In this procedure, the peace
settlement plan may also be submitted and decided.

b. Suspension on the payment of the debt
This is quite similar to the “Rehabilitation” in the Japan’s bankruptcy
law where the debtor and creditor may submit a rehabilitation plan that
concerns on the payment of the debt. Basically both creditor and debtor
can submit for PKPU and bankruptcy.
In the case that the creditor submits for PKPU and filling the peace
settlement plan, the court has to decide the case within 20 days after the
submission. According to Article 214(2) of Bankruptcy Law, the claim
for the “temporary PKPU” must be granted and must be conducted
within 45 days before conducting the creditors meeting where the debtor
has the chance to presente its proposed peace settlement. If within that 45
days, there is no any decision yet, the “fixed PKPU” which is 270 days
long. If within this period still there is no any decision, the PKPU is
considered as failed and the case may be proceeded as the claim on
bankruptcy.
PKPU can also be submitted by debtor and must be decided within 3
days. The remaining process is the same when the application was made
by the creditor.

c. Other claims (gugatan lain-lain)
This can be done the third party.

d. The cancellation of the peace settlement
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This claim is usually submitted in the case that the debtor has breached
the agreed peace settlement.

Actio pauliana

This is usually submitted by the curator or any party concerning the asset
of the bankrupted individual or company. Through this claim, a party
may prove that a particular asset of the company has not been counted as
the asset which actually shall be distributed to the creditors (boedel
pailit/harta pailit/literally translated as bankrupt asset). This claim is
submitted when the payment of the debt has been completed and when
this claim is granted, the unpaid assets shall be taken and distributed to
the creditors.

In a very wide definition, action pauliana is a legal recourse to cancel out
the transaction done by the debtor, which may put the interest of the
creditor at stake. One example is the selling of the assets so that the
assets cannot be given to the creditors. This claim is directed to any
actions in the past 1 year done by the debtor prior to the decision on the

bankruptcy is rendered. (Regulated under Article 42 of Bankruptcy Law)
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