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MEDIATION / RECONCILIATION PROCEDURE IN INDONESIA COURTS ACCORDING

TO THE REGULATION OF THE SUPREME COURT NO. 2 IN THE YEAR OF 2003

Presented by:

MULTININGDYAH ELY MARIANI, SH

Assistant of Supreme Court Justice

Preface

As we have already known, the number of cases submitted in the District Courts has been increasing

rapidly from year to year. This condition, nevertheless, also applies in the High Courts and the Supreme

Courts. The consequence is that there are growing numbers of cases which are listed in the Supreme

Court - as the last from the four kinds of courts.

The above condition has become a heavy burden for the Supreme Court whilst the system applied in
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Indonesia enables all decisions from the District Courts to go for appeal then cassation and even for

review.

The cases delay has spurred the Supreme Court to issue the Circular of Supreme Court no. 1 of

the year 2002 and makes the most of the courts from the lowest level to implement the mediation system

previously stipulated by Article 130HIR/154 R.Bg. (the judges sitting on a case are required to reach out

of courts settlement between parties in courts) and therefore limiting the number of cases submitted to

the Supreme Court.

To manage the peace settlement procedure stated in the Article 130 HIR, the Supreme Court

has issued the Regulation of the Supreme Court no. 2 of the year 2003 in respect of the Mediation /

Reconciliation Process in Courts. This regulation is running in conjunction with the power and authority

of the Supreme Court according to the Law no. 14 of the year 1985 as modified in the Law no. 5 of the

year 2004 one of which is to issue regulations as to complement the lack and vacant of laws required by

the courts to run smoothly.

MEDIATION PROCEDURE ACCORDING TO THE REGULATION OF THE SUPREME

COURT NO. 2 OF THE YEAR OF 2003.

Pre-Mediation Level (Article 3)
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a) On the first day of trial attended by the two parties, the judge requires both parties to resolve the case

in a peaceful way, and the judge is obliged to postpone the court while explaining about the

mediation procedure and fee.

In the event of both parties giving the authorities to their lawyers, all decisions taken by the lawyers

should be in a written agreement by the parties (Article 3 Subsection 4) confirming the agreement

taken by the lawyers comes from the will of the parties.

b) In the maximum one working day after the first trial, all parties and the lawyers should negotiate to

select one mediator from the list provided by the Court or outside of the Court. If it does not come to

a decision, both parties are required to appoint one mediator from the list provided by the District

Court. Should there be no solutions reached, the chief judge has the authority to stipulate one

mediator from the above list.

Mediation Level

a) The mediation process using one mediator not on the list provided by the District Court should take

the maximum of 30 days.
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b)

d)

In not more than 7 working days starting from the mediator selection date, all parties should submit

the copies of the documents, the papers and related materials required in the case to the mediator and

counter party. The mediator then decides the meeting schedule when all parties can be accompanied

by their lawyers.

Mediation process is considered confidential and should last no longer than 22 working days starting

from the mediator selection date. If necessary, a caucus could be taken by the mediator who is also

able to provide an expert in a special field with approval from all parties.

The mediation process in one of the Court rooms with one judge as the mediator would be free of

charge

Should the mediation resolves peaceful solutions, then all parties assisted by the mediator should

formulate a letter of agreement which is signed by both sides and submitted on the appointed date of

trial. The letter of agreement is to be legally checked whether it already complies and not against

with the law. The concern is while during the settlement, the lawyers are required to have the special

rights from both parties to make the agreement. This requirement should be taken to avoid any claim

from one of the parties that the resolution was not based on his or her own will.

If the dispute does not come to a solution, the mediator should write a letter confirming that the

mediation process has failed and should inform the judge who will, based on the judicial procedure,

continue on examining the lawsuit.

ICD NEWS #5265 (2006. 3) 115



Not only does the Regulation of the Supreme Court no. 2 of the year 2003 manage the pre mediation and

mediation level, but it also regulates on Mediators. Mediators, neutral and non-siding party, assist all

parties on resolving the case out of the court. Every District Court has at least 2 certified mediators taken

from the judges and non-judges. Each District Court must have lists of mediators and must be evaluate

the lists annually.

PROBLEMS AND SOLUTIONS

From the materials presented above regarding the mediation procedure in the Courts according to the

Regulation of the Supreme Court no. 2 of the year 2003, there are some problems which might arise

from the implementation. The writer would like to limit on some problems as follow:

1) Inrespect of the time limit 30 (thirty) working days to reach a solution as stated in the Regulation of

the Supreme Court

e Should the judges be waiting for 30 days, if in 14 days the dispute has been confirmed

not to reach any solution

e On the contrary, should the judges be limited to 30 days, if in 14 days the dispute has

been resolved
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2)

In the opinion of the writer, the time limit should be flexible according to the case. As before 30 days

the resolution is confirmed not going to be reached, therefore, it is recommended the process

continue on to the court so as not to waste time. Vice versa, as it is over the 30-day-time limit but

there is an indication that the peaceful solution would be reached, hence, the judges should postpone

the court process until the resolution has been made.

In respect of the Article 6 verse 1 in the Regulation of the Supreme Court regarding the mediator

must be certified

e Who has the right to certify the mediators? Do all the institutions training the mediators

have the right to certify the mediators as stated in the Regulation?

The writer advises the institutions accredited by the Supreme Court be the institutions which have

the rights to certify the mediators. So far, the institutions accredited have not yet existed.

3) Regarding the requirements of annual evaluation of the mediator listed in the Courts

e What would be the standard of measurements in evaluating the mediators? How can we

measure one’s level of success if he or she rarely has the chance to be appointed as a

mediator?
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4) To prevent the mediation service from arising disadvantages to all parties and from having any

practice which is against the purpose of the mediation process in the court system, therefore, we

need some instruments as the “mediators code of ethics” to become guidelines for the mediators. The

instruments are now just being formulated in the Supreme Court.

CLOSING

The Indonesian Supreme Court is aware that mediation is one of the effective instruments to overcome

the delay cases resulting from the law system applied in the litigation process. The Regulation of the

Supreme Court no. 2 of the year 2003 regarding the Mediation Procedure in the Courts is purposed to be

the instrument, although some revisions need to be made so as to be effective in the implementation.

If the mediation process is to be implemented effectively, in the result, we can reach the

principles of justice — fast, simple and low-priced.

With more and more solutions be reached through mediation process, we can reduce the

number of cases submitted to the Supreme Court. As the consequences, the Courts would avoid the delay

cases, and the panel of judges has sufficient time to focus on one case which, therefore, maximizes the

quality of its decisions.
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The Administration of Mediation in the District Court
By. Mrs. Diah Sulastri Dewi, S.H.,M.H.

l. Introduction

The notion of optional settlement of disputes offering win-win solution was sympathetically received by
the public at large. Their increased longing for guarantees in the fields of efficiency, confidentiality as
well as durable and genuine cooperation will emerge in the shape of justice that will affect them in

common.

Mediation as an institute at the start was not part of the litigation system, since it was detached from the
court, but in its further development mediation service entered the realm of procedural law in Court.
Advanced countries in general inter alia the United States of America, England, Japan and Australia have

Mediation institution whether in court or outside it.

Thus is also the case in Indonesia where at the outset is found in the Civil Procedural Law, respectively
in article 130 Herziene Indonesisch Reglement (in Dutch) or Revised Indonesian Regulations and article
154 Reglament Buitengewesten (in Dutch) or Outlying Proviness Regulations which regulate the
institute of conciliation or compromise, in which the trial-judge has a mandatory obligation first to seek
reconciliation between the contesting parties before the adjudicatory process begins. In its further
development in order to effectuate the above-mentioned articles the Supreme Court has issued a Circular
Letter Number 1 year 2002 regarding the effectuation of the institution of conciliation or compromise

mentioned in the articles of 130 HIR/154 Rbg and PERMA Number 2 year 2003.
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Meanwhile with regard to Mediation or Optional/Alternative Settlement of disputes outside the Court
has been regulated in article 6 Law Number 30 year 1999 re Arbitration and Alternative Settlement of

Disputes.

Mediation Defined.

Mediation is a negotiation process aiming at settling the dispute by action of third parties who are neutral
in cooperation with the contending parties with a view to persuading them to adjust their dispute
satisfactorily. This process differs from the litigation or arbitration proceedings, where the mediator has
no competency to decide on the subject of controversy. Actually the mediator only assists the contending

parties to settle their dispute entrusted to him.

Mediation covers the following elements.
1. Mediation is a process of settling disputes based on the principle of voluntaries through
negotiations.
2. The mediator involved in this process has the duty to assist the contending parties to seek a
solution.
3. The mediator in question must be accepted by the parties in dispute.
4. The mediator has no competency to make decisions during the negotiation process.
5. The aim of Mediation is to reach or to come to an agreement acceptable by the parties concerned
with a view to :
- To produce an agreeable plan acceptable by the contending parties to be realized in the
future ;
- To prepare the contending parties in order to accept willingly the consequences and

decisions they made.
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- To lessen the anxieties and other negative implications of a conflict to assist the

contending parties to reach a settlement in a concurrence of wills.

The legal foundation of Mediation

The legal foundation of Mediation, which is one of the ADR in Indonesia, has its philosophical root in
the Constitution of the Republic of Indonesia 1945, where the principle of the settlement of disputes is
through deliberation and discussion to reach an agreement. The other written laws which regulate the
mediation process are Law No. 14 year 1970 and Law No. 4 year 2004 regarding the judicial Power. The
elucidation of article 3 verse 2 states that “The State Judicial System applies and enforces law and justice

according to Pancasila”.

Law No.30 year 1999 re Arbitration and Alternative Settlement of Disputes, corroborates the existence of
the Mediation institution as an institution of alternative settlement of disputes. Article 1 (10) states that
“ Alternative settlement of disputes is an institution of settling disputes or differences of opinion through
a procedure agreed upon by the parties, that is the way of settling disputes outsides the cause by
consultation negotiation, mediation, conciliation or expert evaluation”. This law, however, does not
regulate and provide a more detailed definition of those alternative institutions compared with the
regulation of Arbitration. Nevertheless with the coming into existence of PERMA No.2 year 2003, it is
now obvious and legally recognized that there is an alternative institution in court which will assist the
contending parties to settle their disputes. Because one way or another, thus far is only known as the

subject-matter of Arbitration as the existing regulation.

1. The Mediator’s role in the Process of Mediation
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The various roles of the mediator in the mediation service descriptively include:

The process of controlling and confirming the basic rules and regulations ;

To maintain the structure and momentum during the negotiation stage;

To develop and maintain the confidence and familiarity between the parties concerned ;

To strengthen the communication atmosphere ;

To assist the parties facing reality in its broadest sense ;

To facilitate the parties in their efforts to attain creative problem solving skills ;

To discontinue the process when it proves to be no longer productive.

For that reason it is of interest that the Media- selected by the contending parties should be an impartial

person or institution having the ability to bring together and satisfy the will of both parties.

Because of the importance of the role and function of the mediator, he must have the expertise his own
profession and keep in practice by training in the art of mediation. Besides that there must be a special

institution to be on the anvil to recruit mediation specialist to be appointed as a mediator.

In fact, the Mediation process or the alternative settlement of disputes in Indonesia is a cultural heritage
of the Indonesian nation itself, both in the traditional community and part of the state-philosophy,
Pancasila known as the principle of deliberation to attain agreement or to come to terms with each other.
All ethnical groups of the Indonesian state know the usefulness and meaning of this notion, although
pronounced in a different manner, however, in one and same philosophy. In clauses of contracts marking
the solution of a dispute, always ending with the phrase: “In the event of a dispute or controversy, shall
be settled through deliberation to attain agreement, just in case no agreement has been attained the

dispute or controversy has to be settled in the District Court”.

Furthermore, it is not easy task to create a dispute settlement system desired by the business world. The
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business people want a system which is not formally established with a future-oriented problem solving.
Such a way of thinking does not suit well in the litigation system, since this system is not designed to
solve problems, but more to give preference to decide cases based mainly in sphere of law enforcement
and legal certainty. For that reason, there should be construed some comparative studies and method
developments to effectuate the application of a system of forms and principles to settle disputes or

controversies in Indonesia.

I11. The Mediation Plan In Court According to PERMA No. 02 year 2003

The PERMA consideration records that Mediation refers to article 130 HIR/154 Rbg. This PERMA
(Circular Letter) consists of 6 Chapters and 18 articles. Chapter | contains the general provisions.
Chapter Il holds the Pre-Mediation Stage, Chapter Il accomodates the Mediation Stages, Chapter IV
states the place and costs, Chapter V holds miscellaneous matters and Chapter VI re conclusion. In
discussing the PERMA, we will consider the following matters:

1. pre-mediation

2. mediation

3. post-mediation

4. time

5. mediator

6. lawyer or legal representative

7. content of the agreement

8. place

9. costs

10. miscellaneous issues
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1V. Miscellanea

In case the parties fail to bring about an agreement, the statements and recognitions or confessions in the

mediation process do not provide legal evidence in the trial proceedings after words or in other dispute

settlements. Photo-printed documents and minutes or other records of the mediator must be destroyed.

Provisions with regard to this article are meant to safeguard the confidentiality of the service of the

mediation process.
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Actual Successful and Unsuccessful Cases in the Mediation Process of the

Bandung District Court.

Example of a Successful Mediation Case

a. Palsin Sitaka (plaintiff) versus Bank Eksekutif (dependent) in a Debt Agreement Case ended in a
friendly settlement of the dispute, however, not with an adjustment of a conciliation decision and
the parties in question agree to withdraw the case. The key to the successful adjustment are:

- Allegation of good faith (bonafides) on both parties ;
- The management of the Bank attends the mediation process, which facilitates the

problem solving and decision-making process in the negotiations.

b. Herman HPW, Cs (plaintiff) versus Bank BNI 46, Cs (dependent), in a PMH dispute. The case in

question has been peacefully settled in a court proceeding.



2. Example of an Unsuccessful Mediation Case.

Drs. Tisna Sanjaya, MTA (plaintiff) versus The Mayor of Bandung Municipality cq The Office

Head of the Municipality Police of Bandung, on an action for sort (a wrongful act).

One of the principal constraints are the absence of the defendant owing to pressure of work in the
pursuit of governmental duties, however, delegates the Head of the Law Department of the

Municipality Service, who is incompetent to make lawful decisions.

Besides this a further constraint the District Court of Bandung has only one certified mediator and
five mediators who are appointed by the Chairman of the District Court. Last but not least in
reality there are indications that the socialization process of the mediation service to the
contending parties and their lawyers is far from satisfaction. On account of the above-mentioned

obstacles there is still a lack of mutual perception as to the significance of the mediation process.

VI. Conclusion

1. Concluding remarks

a.  From this brief presentation an inference may be drawn that in order to ensure a smooth
running of the mediation procedure, the Mediator has to be neutral. He or she must stand in
the middle of the opposing parties. He or she must act with impartiality or unbiased and

above all he or she may not have an interest in the dispute or conflict whatsoever.

b. To isolate the mediation process. He or she may not be influenced by internal or external
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factors.

c.  The Mediator does not act as a judge
- he or she is not a judge who decides the case
- he or she also does not represent the parties as a lawyer

- the Mediator only plays the role of an assistant of the parties in  question.

d. Inhis or her role as an assistant, the main function of the Mediator is to persuade and bring
together the contending parties to discuss the settlement of their dispute and “induce them to

deliberate and find a solution based on mutual agreement”. (win-win solution).

e.  The parties to the mediation process as a means of settling the dispute, should always hold
in high esteem the principle of “good faith”, although the mediation process cannot be

excented, but in the final decision could be accepted and respected.

2. Recommendations

a. To ensure the continuation and promotion of practical trainings in the field of Mediation, to
judge in particular in order to facilitate their assignment as mediators by the Chairman of the

respective District Courts.
b. To encourage the socialization of the PERMA NO. 2 Tahun 2003 (Regulation of the Supreme

Court No.2 year 2003) to the community at large, including lawyers, laymen, etc.

Doomo Arigatto Gozaimas
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Presentation Outline

The Failure of Court-Ordered Mediation in Solving Disputes in Indonesia
Firmansyah, SH., LL.M.

1. Managing Partner - KarimSyah Law Firm
II. Jakarta, Indonesia

1. The application of PERMA 02/03
a. No implementing regulations have yet been issued.

b. Not very widely known in the legal profession; particularly in remote areas.

2. Problems of PERMA 02/03
a. Appointment of Mediator
i. Very short time limit in appointing mediator
ii. No guidance on how court shall approve mediators
iii. No clarification on the qualification of mediators

iv. No mechanism for evaluation or replacement of mediators

b. Procedure
i. Short time limit to conduct mediation
ii. Unclear whether extension of time is possible

iii. No detailed procedural rules

c. Settlement

i. Unclear whether settlement agreement would be enforceable as judgment or
arbitral award

d. Effectivity
i. No sanctions provided if PERMA 02/03 is not followed

3. Experience to Date

a. Serves more as a procedural step before court hearing
b. Most of the mediators appointed are judges

c. Perception among lawyers that courts are not serious in encouraging mediation
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Case Study 1:
Mining Contractor v. Mining Right Owner
Case Study 2:

Hospital Management v. Former Patient

Concluding Remarks
a. Despite the shortcomings, PERMA 02/03 is needed to reduce courts’ case load
b. It can be assumed that most lawyers are reluctant to attempt mediation because of the
relatively smaller fee earned, compared to litigation
c. Most parties have perception that a proposal to mediate would be seen as weakness by

the opposing party
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EFFICIENT LEGAL AND JUDICIAL SYSTEM
OUTLINE PAPER FOR CIVIL DISPUTE SETTLEMENT

TOPIC:

ACTUAL CASE WHICH IS SUCCESSFULLY SETTLED

BY MEDIATION IN COURT AND THE GROUNDS FOR THE

MISBAHUL MUNIR SIDQON, SH, MH SUCCESS. (THE CASE BEFORE THE SUPREME COURT
ADVOCATE REGULATION NUMBER 2/2003)

PRESENTED BY :

N J - /

1 MUNIR SIDQON, SH, MH - ADVOCATE 2
ACTUAL CASE WHICH IS SUCCESSFULLY SETTLED BY .
MEDIATION IN COURT AND THE GROUNDS FOR THE SUCCESS. CASE ANALYSIS :
BACKGROUND :
e CASE ANALYSIS
e  DISPUTE SETTLEMENT PROCEDURE IN DISTRICT COURT e Land dispute between the two brothers when they conducted land
BASED ON INDONESIAN CIVIL PROSEDURAL LAW sale and purchase transaction.
° THE EACTOR WHICH WILL INELUENCE BOTH PARTIES IN ® The Plaintiff felt that he has sold his land in semi sale (perform

selling) and purchase transaction since at the beginning it is not pure

SETTLING THE DISPUTE IN AMICABLE WAY sale and purchase despite of the loan transaction and the certivicate
e  THE ADVOCATE ROLE IN SETTLING THE DISPUTE IN was put as the collateral in a bank. The Accused felt that he has

COURT IN AMICABLE WAY bought the land in legal way and has conducted proper sale and
purchase procedure and it was not initiated with loan transaction.

e  SOME GROUNDS FOR THE AMICABLE WAY SUCCEED IN
® The Plaintiff and Accused have tried to settle the matter by
CASE SETTLEMENT. themselves but there is no consensus to settle the dispute amicable

OK THE BINDING FORCE OF THE PRECEDENT OF THE so that the Plantiff field the accusation through East Jakarta Distric

AMICABLE SETTLEMENT IN COURT Court with case registration number : 167/Pdt.G/2003/PN.Jkt. Tim

MUNIR SIDQON, SH, MH - ADVOCATE 3 MUNIR SIDQON SH, MH-ADVOCATE

DISPUTE SETTLEMENT PROCEDURE IN DISTRICT COURT
BASED ON INDONESIAN CIVIL PROCEDURAL LAW

® The accusation is filed in District Court where
the Accused is domiciled (vide Paragraph 118
THE PURPOSE OF ACCUSATION : HIR - Actor Sequitur Forum Rei)

® The Plaintiff filed the accusation in order to make East Jakarta District ® District court iudges who examine the case have
Court punish the Accused to return the land (The dispute object) and the obligation to try to persuade both parties to
recover his right on the land mentioned. settle the matter amicably before and during the
case examination process even until the
appealed court stage (Vide Surat Edaran
Mahkamah Agung Number 1/2002 Paragraph

K / \130 (1) HIR Juncto Paragraph 31 RV) j

MUNIR SIDQON, SH. MH - ADVOCATE g MUNIR SIDQON, SH, MH - ADVOCATE.

6
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® At the beginning the amicable settlement of this
case (case number 167 /Pdt.G/2003/PN.Jkt.Tim)
was not succeeded and each party firmly hold
their own opinions, so that the case examination
continue to the court process and the evidentiary
hearing as well as written evident from both
parties have been submitted to the judges

® In the evidentiary hearing with attending the
witnesses, and effort to settle the case amicably
tends to get more intensive, so that both parties

THE FACTOR WHICH WILL INFLUENCE BOTH PARTIES
IN SETTLING THE DISPUTE IN AMICABLE WAY

Kask to be given the scorching time by judges /

MUNIR SIDQON, SH, MH - ADVOCATE

® The changing of interpretation and thoughts by the
parties pertaining to analysis of the matter which is
obtains from people opinion who concemed and discuss
about the case example; his colleague, court clerk
encountered by the time the case was registered and
attended the court, as well as his lawyer and also the
judge who examine the case

® The other factors such as : finance implication and
economic condition in connection with expenses spent
up to the issue of verdict which is bounded including the
expenses to enforce the court decision if the executed

\party does not execute the court decision voluntarily /

MUNIR SIDQON, SH, MH - ADVOCATE ¢

THE ADVOCATE’s ROLE IN SETTLING THE DISPUTE IN COURT
IN AMICABLE WAY

® In Indonesia, Advocates in giving their law

advices to the clients could take their role as :

o Giving legal advices before the dispute occurs
in order to avoid legal dispute

o Settle legal dispute by using informal method
through mediation, negotiation and other

o Settle legal dispute by using formal method
through the court process together with other

legal professionals such as judge and State

K Prosecutor (in criminal case)
MUNIRSIDQON, 5, M- ADVOCATE &

o With the above role, Advocates can facilitate the two
ways communication intensively between the parties to
give legal advices in many ways to their clients and give
them the understanding of the benefits of amicable
settlement (both inside and outside of court settlement)
such as time efficiency, thought, expenses and

particularly keeping the family united

- /

MUNIR SIDQON, SH, MH - ADVOCATE 10

SOME GROUNDS FOR THE AMICABLE WAY SUCCEED IN CASE
SETTLEMENT

® The awareness and desire not to continue the dispute
and prompty ended the case amicably

® The brotherhood and family influence that affect the
freedom of confronting attitude related with individual
status of both parties who are brothers

® The commitment of both parties to give material
contribution that could satisfy both parties

NS /

MUNIR SIDQON, SH, MH - ADVOCATE 11

® Intensive advice from Advocates and judge who
examine the case not only to the dispute parties
but also to other (family) who often to
communicate with Advocates (the lawyers of the
parties) and the judges who examine the case

® Memorandum of Understanding and amicable
term & condition will then be stated in Court
verdict In Indonesia it is called “Putusan

\Dading/ Acta Van Dading” j

MUNIR SIDQON, SH,MH - ADVOCATE 12
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THE BINDING FORCE OF THE JUDGE DECISION BY AMICABLE
SETTLEMENT (MEDIATION) IN COURT

® The power of “Putusan Dading/Acta Van Dading” in
this case will be final and bound therefore there will be
no occasion for both parties to take appeal or cassation

in supreme court (Vide Paragraph 130 Ayat 3 HIR)

N /

MUNIRSIDQON, SH,MH - ADVOCATE 13

The End

Thank ‘s for your attention
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OUTLINE PAPER

PRESENTED BY :
MISBAHUL MUNIR SIDQON, SH, MH
ADVOCATE

EFFICIENT LEGAL AND JUDICIAL SYSTEM
FOR CIVIL DISPUTE SETTLEMENT

TOPIC :

ACTUAL CASE WHICH IS NOT SETTLED BY MEDIATION
IN COURT AND THE GROUNDS FOR THE FAILURE

(THE CASE AFTER THE SUPREME COURT REGULATION
NUMBER 2/2003)

- J

MUNIR SIDQON, SH, MH - ADVOCATE

ACTUAL CASE WHICH IS NOT SETTLED BY MEDIATION
IN COURT AND THE GROUNDS FOR THE FAILURE.

N /

CASE ANALYSIS

DISPUTE SETTLEMENT PROCEDURE IN DISTRICT COURT
BY MEDIATION

THE CONDITION WHICH WILL INFLUENCE PLAINTIFF
AND DEFENDANT IN SETTLING THE DISPUTE

THE ADVOCATE'S ROLE IN SETTLING THE DISPUTE

SOME OBSTACLES ENCOUNTERED IN SETTLING THE
DISPUTE THROUGH MEDIATION METHOD

CASE ANALYSIS :

MUNIR SIDQON, SH, MH - ADVOCATE 5

BACKGROUND :

e This case is initiated from the accusation to department store’s
developer as the effects of building construction process

e The Plaintiff felt that the house he is living in and the road facility are
damaged caused by the store building construction process done by
accused as the developer. The Accused felt that he has already done
his construction activities based on technical procedures as well as
state regulations

e Both parties have tried to settle the dispute amicably and have
realized that the dispute was an accident and it was also agreed the

material contribution patern to the plaintiff and the Accused related
Q renovation expenses

MUNIR SIDQON, SH, MH - ADVOCATE

4

THE GROUNDS AND PURPOSE OF ACCUSATION :

The Plaintiff felt that material contribution received from the
Accused is not sufficient and the house renovation that was
done by the defendant was not satisfying on the other hand
the Accused refused Plaintiff expectations since he felt that he
already conducted his obligation towards the agreement and
the Plaintiff uses the condition for his personal benefit

The Plaintiff filed his accusation through Central Jakarta
District Court with case registration number :
233/Pdt.G/2004/PN.Jkt.Pst.

DISPUTE SETTLEMENT PROCEDURE IN DISTRICT
COURT BY MEDIATION

NS /

MUNIR SIDQON, SH, MH - ADVOCATE

e Inthe first complete court session, attended by the parties, the
judge oblige to asked the parties to settle the dispute amicably
(vide Paragraph 3 Supreme Court regulation number : 2/2003)

After both parties has agreed to appoint the mediator (in this case
the mediator is appointed by the court), mediation process start to
run and given 30 working days

e The mediations process have been conducted for couple of times
attended by the mediator, after 3 times court session within 14 days
the dispute unfortunately could not settle amicably

o The failure of amicable settlement was reported to the judge who

examines the case and the court session was continued by regular
examination

o /

MUNIR SIDQON, SH. MH - ADVOCATE ¢
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THE CONDITION THAT AFFECT THE PLAINTIFF AND
ACCUSED ATITUDE IN SETTLING THE DISPUTE

e this case, In the Plaintiff firmly hold his own opinions so that
the court could issue the regular court decision and get
picture of the real condition

e The Accused still convince that everything that was given to
the Plaintiff in the mediation process before court session is
already in maximum efforts so that without amicable
settlement but with court decision we could see the real
condition of the matter.

THE ADVOCATE’s ROLE IN SETTLING THE DISPUTE

N /

MUNIR SIDQON, SH, MH - ADVOCATE

o In Indonesia, Advocates in giving their law
advices to the clients could take their role as :

o Giving legal advices before the dispute occurs in order
to avoid legal dispute

o Settle legal dispute by using informal method through
mediation, negotiation and other

o Settle legal dispute by using formal method through
the court process together with other legal
professionals such as judge and State Prosecutor (in
criminal case)

MUNIR SIDQON, SH, MH - ADVOCATE g

o This case, the communication facilitate by
Advocate as an Attorney (an Attorney of both
parties) could not be succeeded becouse they

are not willing to reconcile with agreement.

SOME OBSTACLES ENCOUNTERED IN SETTLING
THE DISPUTE TROUGH MEDIATION METHOD

N J

MUNIR SIDQON, SH, MH - ADVOCATE o

e Mediators can not facilitate the two ways communication
intensively.

e Some other reasons that mediators are also in charge as
aJudge in court as a matter of fact there is too many
case to be handled.

e The attitude of both parties sometimes could no accept
mediator solutions in settling dispute with agreement..

- /

MUNIR SIDQON, SH. MH - ADVOCATE 1)

The End

Thank ‘s for your attention
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THE UNSUCCESSFUL STORY ON THE IMPLEMENTATION OF MEDIATION IN
INDONESIAN DISTRICT COURT:
A lesson from Newmont Minahasa Raya (NMR) case*

(by TM Luthfi Yazid**)

Mediation in Indonesia at a Glance

I would like to begin this paper with some questions. Why mediation? What are the advantages of
mediation? It is perceived generally that court hearing has too many weaknesses in resolving any
disputes. There is a cynical statement that going to court is like looking for a cat but loosing a cow. In
addition, going to court involves spending much time. Not only a week or a month, but could be a year
or more. It is also important to note that going to court could also destroy relationship between parties.
Court hearing is based on win-lose principle. It must be taken into account that court hearing is the last
resort, therefore every lawyer/attorney should prioritize the mediation rather than litigation. The

mediation comes first, the court comes later.

At this point, it is useful to look at how the mediation process works. The further question, what is

mediation process? How does it work? What is the role of a mediator? What are the criteria to be a

mediator? What is the legal ground of mediation? What are the advantages and disadvantages?
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Basically, mediation processes have been set-up based on win-win solution. Mediation is a process of
dispute resolution in which a mediator acts as a facilitator. In this stage, the mediator will explain the role
of mediator, the role of the parties to find solution. To deal with mediation process, a mediator can invite
each party in disputes to sit together and to discuss about the issue encountered. While they are sitting
together, a mediator introducing each parties and having discussion about the problem to see if there is a
possibility to find solution. The meeting will be conducted in a very informal situation since formal
approach will not be efficient (Bacigal, 1988:1). Here the mediator must create an atmosphere where the
parties in disputes can free and openly present their arguments and ideas according to their perspective

on the issue.

The mediator then will identify the common background between the parties. He/she will assist the
parties in dispute to communicate and negotiate effectively. Further, the mediator also drives the meeting
to focus on the issue encountered. The parties should avoid from personal problem or other unrelated
problem. For example, the parties must only focus on the issue of compensation or type of compensation.
Each party might bargain about the amount of compensation. Furthermore, a mediator will elaborate
alternatives to solve the dispute so that there are more choices of solution for the parties, which is

agreeable. In term of choices, a mediator should offer flexible choices.

In case there is a dead-lock of meeting since the parties cannot reach an accord, and it is probably
happened, a mediator can offer a break or “caucus” to each party to relax and refresh. If the situation has
relaxed than most likely a solution could be reached. It is important to note that adopting some
traditional element mechanism into modern conflict management is quite useful (Moore and Santosa,
1996).

It is also significant to mention that to be a qualified mediator there are some qualifications. Firstly, a
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mediator must be autonomous, independent. He/she must have enough experience as a mediator as well
as skilful. He/she must have a good knowledge on the issue being encountered. In addition, he/she has to
be a wise person or has certain level of wisdom (Moore, 1989:95), so that he/she can conduct the
discussion efficiently. A qualified mediator could be from universities, NGOs, courts, social institutions
as well as mediation institute (Santosa and Yazid:1995). Nowadays a lot of centre for dispute resolution
or centre for conflict resolution has been established (Baber,2000-2001:820) There are similar institutions
and apparatus in Australia, Japan the Philippines, Pakistan and also in Israel (Cohen, 1996:350). While in
the Philippines mediation was called as “Lupong Taga Payapa” (Yazid, 1996:93-99). In Singapore, the
Singapore judiciary took the lead introducing mediation in 1995 because previously the judiciary was too
litigious (Bay, 2004:501). This kind of mechanism actually is not a new mechanism in Indonesia because

for a long time it has already been applied in the country but using different form i.e. “Musyawarah.

This traditional mechanism is similar with mediation. Musyawarah is also a mechanism for resolving
dispute. In Musyawarah there is also a mediator, but he must be a traditional leader who is appointed by
the community. In South Sumatra traditional negotiation proved to be a more capable tool of resolving
dispute and bringing justice for everyone with the help of “Jurai Tua” (tribal chief). In the process of
mediation there is a mechanism so called “Nganjuk Ngambik”, namely a session where all arguments are
considered and heard. In the modern type of negotiation it is called the principle of “reciprocity”. In this
sense, the chief tribal will monitor the implementation of the agreement. On the whole, what has been
implemented in South Sumatra is the type of mediation process in which the “Jurai Tua” is actually the
mediator. Also in Minangkabau, West Sumatra, there is mechanism for resolving dispute between people
in the Karapatan Kaum and Karapatan Suku. Here, the mediator also has very significant role. Before,
putting the issue on the table to be discussed, the mediator usually conduct separate meeting with each

disputing party. The purpose of this separate meeting is to have a better personal relationship between the
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party in dispute with the community leader or mediator. This separate meeting called “the Bilik-Ketek”,

or in modern type of mediation is being called as “caucus” (Santosa, http://www.iges.or.jp/fc/r92-2-8

PDF).

The Unsuccessful Story of Mediation in Court

In the meantime, we just developed Court Connected Mediation or mediation in court based on Supreme
Court Regulation or PERMA  (Peraturan Mahkamah Agung) No 2 Year 2003 regarding the Procedures
of Mediation in Court. This PERMA has been exercised in many cases, however there is no exact data on
how many cases has been settled by Court Connected Mediation. It is also no accurate record how many

cases were successful and how many cases were failed?

| would like to point out an example of the unsuccessful stories of Court Connected Mediation as
registered at the District Court of Jakarta No. 94/Pdt/G/PN.Jak.Sel. This case is between the Government
of Indonesia (GOI) against a Multi National Company namely Newmont Minahasa Raya (NMR) located
at Sulawesi island. The company is the biggest gold mining company in the world. Even though | used to
be the lawyer for the company, but for the purpose of this essay | am trying as much as | can to be

impartial and independent in giving my opinion on such mediation process.

As | have mentioned there is also an instrument for resolving dispute in the court on what we called
Court Connected Mediation based on PERMA No 2 Year 2003 issued on 11 September 2003. This case
involved the GOI versus NMR. The GOI sued NMR as Defendant | and the President Director of NMR
as the Defendant Il in the South Jakarta District Court. All parties were represented by their

lawyers/attorneys.
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From the GOI point of view, the company has polluted the Buyat Bay, Sulawesi island. The GOI has
their own argument which perhaps related to the Indonesian police finding that the bay has been
contaminated. Therefore, the GOI has put their material request around US$ 115 million and
immaterial claim amounting Rp 100 billion for compensation. At the first session the judges asked the
parties to apply mediation as required by PERMA. Article 2 (1) of PERMA No 2 Year 2003 mentioned
that all civil lawsuit in the first instance court is obligatory to use mediation with assistance of mediator.

It is also stated in the following article i.e. Article 3 (1).

The District Court provided the directory of mediators to be chosen by the parties. However, pursuant to
PERMA the mediator must not be appointed from the judges who handle the same case as it is to avoid
from bias. Thus, a mediator must be neutral whether he/she comes from court or outside court. In this

case, the mediator came from the court.

This mediation route was not smooth as some meetings were failed to be held. During the mediation
process there are many external factors which finally became an obstacle to reach an agreement. This
failure has further implication and can be said as “the first root of failure”. According to GOI the
company is not cooperative since they did not come in the mediation meeting many times while the GOI
always present and ready for mediation. This statement was made by Rahmat Witoelar, the Indonesian

State Minister for the Environment and it was widely published.

On the other side, the company said that they will not go for mediation if they are blamed for polluting

the bay. If GOI said that the company had polluted the bay, then the company answer is: no mediation.

Furthermore, the company also in the opinion that the District Court of South Jakarta did not have
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authority to deal with the case. The company is in the opinion that the case must be settled through
international arbitration body based on the Working Contract (Kontrak Karya) between the company and
the GOI. Since each party strongly immovable with their views only and not considering the other view,

then it became harder to reach amicable settlement.

Mass Media, Public Pressures and Controversies

Mass media had important role in the failure of this mediation process. For example, mass media
covered any aspect of its controversies. When President Megawati met the US Ambassador for Indonesia,
the press wrote that there is intervention from the US administration on this case. When several research
institutions announce their research finding on whether the bay has been polluted or not, the press
published largely. There are many publications, comments and articles in printed or electronic media on

this case with different interest and point of view.

With such crowded situation the mediator encountered difficulties in mediating the case. It was not easy
for the parties to sit down together due to the fact that every party claimed that they are the right party
and the other is wrong. Of course such circumstances are not conducive to find a win-win solution. In a
nutshell, after 21 days of a mediation time, the mediator declared that the mediation process has been
abortive and reported to the penal of judges about the failure (Article 12 Par 1). After receiving such
report from the mediator, the judges continued for hearings. This is one example of unsuccessful story of

Court Connected Mediation.
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Final Notes

In the context of Indonesia, mediation is considerably useful mechanism to solve disputes. Some
disputes had been solved by means of mediation. In principle, mediation has been set-up based on
win-win solution, therefore much more efficient to solve the dispute compared to court. As a matter of
fact, mediation had already been implemented for a long time in Indonesia but using different outward

appearance that is Musyawarah and conducted by a traditional leader as a mediator.

However, in the above case we can learn that mediation can be also unsuccessfully implemented.
Moreover, the environmental dispute is quite complicated. For that reason the utilization of Court
Connected Mediation must be widely socialized. Skill and knowledge of lawyers must be enhanced. At
the same time lawyers must encourage their clients to apply mediation. Additionally, skill and knowledge
of mediator must be improved for instance: how to create open discussion during the mediation process;
how to identify the common background between parties; how to assist the parties to communicate and
negotiate efficiently; how to force the meeting to focus on problem solving and problem encountered;

and how to avoid from personal problems.

Why the mediation was unsuccessful? Firstly, each party claimed as the most truthful party; they are
stubborn party. Secondly, as the company is the biggest mining gold company in the planet, there were
strong pressures from national and international NGOs. Thirdly, too many parties involved. Fourthly,
there are many related social and political aspects. For example, when President Megawati met the US
ambassador to Indonesia Ralph Boyce, in which Boyce had repeatedly requested for the release the

detention of five employees (Moore, 2004).
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Although it is different case but this is one good example of mediation in court. It took place in the
Central District Court Jakarta. Mr Hamdi as the mediator can settle of US$ 37, 600,000 a civil case
between PT Petrowidada and PT Terjal Leasing Indonesia. The philosophy in which the mediator
exercised the mediation is essential. He requested proposals from the parties. As the mediator he started
from proposal made by the parties and not from the claim. He explained that the hearing is talking about
the past, while mediation as talking about the future. “If possible the parties are standing in the same

railway platform even in different railway coach” he added (www.hukumonline.com, 6/7/2004). Another

strategy he applied is to remind the parties that continuing court session will take 1 to 5 years for a
verdict to be handed down. By this, the party must bargain to find a point of agreement. Otherwise, they

will lose much money, wasting time and destroy their relationship.

(*) this paper is for JICA’s training purposes only, Osaka, 4 — 17 December 2005

(**) Graduated from Law School Warwick University (UK), Managing Partner of LUTHFI YAZID &

PARTNERS Law Firm (www.lyzlaw.com), The Head of The Advocate Professionalism Development
Dept. of the Central Jakarta Branch Committee of the Indonesian Bar Association, The Head of Law
Dept. of the Indonesian Association of British Alumni (IABA), The Head of International Cooperation
Department of Gadjah Mada University Alumni Association (KAGAMA), member of IATSS Alumni

(Japan), member of British Chamber of Commerce and Fellow at LEAD Program (UK)
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