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Commemorative public lecture on the occasion
of the inaugural ceremony of the UNAFEI Osaka Branch

Eduardo Vetere
Director
Centre for International Crime Prevention
United Nations Office for Drug Control and Crime Prevention
(22 February 2002)

Excellencies, Distinguished Guests, Ladies and Gentlemen,

Allow me to begin by expressing my most sincere gratitude to Mr. Mikinao
Kitada, Director of UNAFEI, together with the organizers of this impressive
ceremony for the honour they bestowed on me by inviting me to be with you today,
and for their friendly and generous hospitality. Japan has time and again
demonstrated its keen interest in our work and has been consistently and
constructively involved in our activities. We are grateful to the Japanese
Government and its people for their engagement, support and cooperation, as well
as their enormous contribution to the United Nations in general and to our
Programme in particular. In this connection, it is a great pleasure for me to pay a
tribute to UNAFEI - that this year celebrates also its fortieth anniversary - not
only for its important work developed through the years in training entire
generations of criminal justice professionals in the Asia and Pacific region, but
also for its vision in positioning itself as major centre for promoting international
cooperation and establishing professional links among so many countries in the
world, covering all continents. The opening here today of the Osaka Branch is a
further evidence of such a broad vision, which couples pragmatism with
imagination, in order to face the challenges of this new Millennium. UNAFEI
being the first of our network of regional institutes, has constituted a model that
has been followed in other regions: accordingly, it has served as a laboratory to |
test new training methods, teaching curricula and modules in a truly multicultural
context in which the professional experience and expertise of both trainers and
trainees coming from so many different countries, have been melted taking the
advantage of the harmony and grace of the Japanese hospitality. In addition,



through the establishment of the UNAFEI Alumni Association first and the Asia
Crime Prevention Foundation later on, follow-up activities are being undertaken
in terms of information sharing, as well as meetings, workshops, conferences, and
even field projects, both at the national and regional levels, on very topical issues
which are of great interest to the international community. In this way the
training courses of UNAFEI are not just an “event”, limited in time and space, but
they become a truly evolutionary “process”, an extended work-in-progress, in
which all participants continue to remain fully involved, as main actors, in a

periodic in-service training and human resource development programme.

In this connection, I would like to thank also ACPF and its Chairman, Mr.
Minoru Shikita, with whom I have a long-lasting friendship which goes back to a
number of decades. Under his leadership, ACPF has developed into not only a
powerful NGO with consultative status with ECOSOC, but also into an invaluable
partner, having established an enviable tradition of making thoughtful and
comprehensive contributions to our work. Similar appreciation goes to the
current Director and staff of UNAFEI, as well as his predecessors and former staff
members. [ personally feel extremely proud of having been associated with
many of them and particularly pleased to see that, through the years, tremendous
progress has been made, including the establishment of this Office in Osaka.

Organized crime, corruption and terrorism as global threats

The globalization of legitimate economic activities has been closely
matched by the corresponding globalization of transnational crime. The same
developments in areas such as transportation and communications technologies,
which have generated enormous opportunities for human progress and economic
development, have also created significant new opportunities for transnational

crime,

Criminal groups across the world have their informal channels to
communicate and coordinate their secretive dealings, often in new ways, which
elude the efforts of law enforcement agencies to intercept and control them. As
the flow of information and commodities have grown exponentially in recent
years, transnational criminal groups have been quick to exploit all their spheres of
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influences and illicit markets, such as in the area of trafficking in persons, which
is now rivalling drug trafficking. The numbers continue to shock us, while no

region or country is immune:
For example:

® Trafficking in human beings is now the fastest-growing business of organized
crime. According to recent estimates, more than 700,000 people are
trafficked every year for the purposes of sexual exploitation and forced labour.
They are transported across borders and sold into modern-day slavery.

¢ From Himalayan villages to East European cities, people -- especially women
and girls -- are attracted by the prospect of a well-paid job abroad as a
domestic servant, waitress or factory worker. Traffickers recruit victims
through fake advertisements, mail-order bride catalogues and casual
acquaintances. Upon arrival at their destination, victims’ documents are
usually taken away and they end up exploited, forced to pay off alleged debts
under the direct threat of violence. Many are then coerced into bonded labour,

often including sexual exploitation.

e Trafficking in human beings is not confined to the sex industry. Nearly 30
million people worldwide work under various forms of slavery today.
Children are trafficked to work in sweatshops as bonded labour and men work
illegally in the “three D-jobs” -- dirty, difficult and dangerous.

® Over the past decade, trafficking in human beings has reached epidemic
proportions. No country is immune. The search for work abroad has been
fueled by economic disparity, high unemployment and disruption of traditional
livelihoods. Traffickers face few risks and can earn huge profits by taking
advantage of large numbers of potential immigrants. In many cases, drug
traffickers have switched to trafficking human beings because it is more

lucrative and relatively risk-free.

¢ Even when trafficking rings are busted and exposed, it is very difficult to
persuade victims to testify against their captors. They are often frightened of
retribution towards family members, ashamed to go home and lack witness



protection programs.

The smuggling of migrants - as opposed to trafficking in persons - also
continues to grow. While only the most spectacular cases come to our attention,
- like the four hundred Asian economic migrants who were rescued by a
Norwegian ship in Australian waters when their wooden smuggling boat was
sinking - the actual number of lives lost every day is still unknown. The
operators of smuggling schemes are profiteers. Their cargo just happens to be
human beings, who are being entrapped and often enslaved by these new
merchants of death.

The profits from organized crime are immense. The International
Monetary Fund estimates that the total income from such crime is between one
and three trillion dollars per year. This is between two and five per cent of
global GDP. Accordingly, it is no surprise that the volume of money laundering
has also reached astounding proportions, with individual cases over the past few
years in the billions of dollars.

We could continue with figures on other lucrative practices in which
organized crime is engaged, such as drug trafficking, arms trafficking, diamond
smuggling, or traffic in endangered species, financial crime and computer crime.

Regarding corruption, economic experts worldwide agree that corrupt
practices - ranging from bribery and extortion to nepotism - can have disastrous
effects on struggling economies.

¢ For example, in one World Bank survey, more than 150 high-ranking public
officials and top citizens from over 60 developing nations ranked corruption as
the biggest impediment to economic development and growth in their

countries.

e The World Bank estimates that corruption can reduce a country's growth rate
by 0.5 to 1.0 percentage points per year. IMF research has shown that
investment in corrupt countries is almost 5 per cent less than in countries that
are relatively corruption-free. Accordingly, corrupt practices drain
government coffers, play havoc with free trade and scare away investors.

ICDNEWS % 2 & (2002. 3)

87



88

¢ In the 1996/97 International Crime Victims Survey (ICVS), an average of 18
per cent of respondents from developing countries, 13 per cent from countries
- in transition and 1 per cent from the industrialized world said they had paid

bribes to various public officers over the previous year.

¢ In one African country, lost revenue from customs duties and income tax was
found to make up 8 to 9 per cent of gross domestic product (GDP) C six to
seven times what the country spent on health. Income tax evasion alone
accounted for 70 per cent of this.

* Up to $30 billion in aid for Africa - an amount twice the annual gross domestic
product (GDP) of Ghana, Kenya and Uganda combined has ended up in foreign
bank accounts, according to the anti-corruption organization Transparency

International.

It is tempting to say that corruption is simply part of the landscape of human
society. When the amounts and costs involved in recent cases reach levels that
defy imagination - such as that of a former head of state who has stolen as much
as $5 million or another one in which 17 per cent of the national budget went to
pay the salary of the leader - the seriousness and gravity of the problems posed by
corruption are much more clearly perceived. And, in those cases in which
corruption starts to infiltrate within the criminal justice institutions - which are
mandated to enforce and safeguard the rule of law - the situation becomes much
more alarming and destructive to society, generating public cynicism towards
government, lack of confidence towards its duly constituted authorities and, in

general, either feelings of apathy or social polarization.

After the 11™ September tragic events - which according to some
commentators are somewhat changing the course of current history - there is little
that I can add to what everybody knows and has seen in direct around the world.
The threat which terrorism poses without making any distinction of race, nation,
country or region, not only is creating feelings of insecurity among the general
population, but has made all of us more aware that globalization is becoming
increasingly exploited by terrorist groups, who are also becoming increasingly

more transnational in nature.



We should not forget that, as a result of the 11 of September acts of
“catastrophic terrorism”, almost 4,000 innocent victims who were citizens of more
than 80 countries were indiscriminately killed. Also, as a result of the
investigations so far conducted, it emerged that the Al Qaeda terrorist group has
financial interests in more than 60 countries in the five continents, with thousands

of members trained in their camps from different nationalities.

The globalization of terrorism on the part of a faceless enemy is having a
profound impact on the inner part of our conscience, with radical changes in our
behaviour, attitudes and perceptions, as well as long lasting consequences and
effects which can well continue in the next decades, including the alteration of the
traditional terms of the equations “freedom versus security” or “protection of
society versus enjoyment of human rights”.

Like organized crime groups, terrorist groups use the instrument of
intimidation. They build up for themselves a reputation of ruthlessness through
the commission of brazen atrocities. Subsequently, they capitalize on the fear

generated to intimidate, blackmail or simply impress target audiences.

In more than two dozen countries, those engaged in armed rebellion against
the government finance their guerilla or terrorist campaigns, in whole or in part,
with income generated by taxing the production of drugs or being directly
involved in trafficking. It is no coincidence that the unrest in South Eastern
Europe in the 1990s was linked to the Balkan route which transports every year
tens of tons of heroin into Europe. It is no coincidence that Afghanistan,
Colombia and Myanmar, are the world's three most important drug producers and
also the scene of the longest civil wars in the last fifty years.

The fuel that keeps civil wars going varies; sometimes it is illicit drugs,
sometimes diamonds, sometimes other illegal products like arms. Illicit drugs
are still the main source of income for organized crime. They also fuel terrorism
and guerilla warfare. The “arms-for-drugs trade” amounted already in the late
1980s to $9 billion for the Asia market and $7 billion for the Latin American
market, according to figures from the US Drug Enforcement Agency (DEA).
Today's figures are likely to be higher. The enormous profits made by drug
trafficking raise the spectre of terrorists being able to acquire or produce chemical,

ICDNEWS % 2 & (2002. 3)

89



biological, radiological or nuclear fission weapons. Recent findings from
safehouses of Osama Bin Laden in Afghanistan have made clear that Al Qaeda
actively sought to acquire weapons of mass destructlon and experimented with

chemical and possibly also with biological weapons.

The message is clear: transnational crime is big business and global in
nature. And it has not only enormous momentum, but also extremely serious
consequences for the survival of democratic institutions, with a negative impact
on economic and social development, as well as the stability and security of many

nations.

In addition, transnational organized crime poses a major challenge for
legislators, prosecutors and law enforcement officials, who are increasingly faced
with a new range of offences and a growing volume of cases. In fact, the
existing infrastructure of international cooperation is no longer adequate to
respond to these challenges, with the high cost and complexity of conducting
multinational investigations and prosecutions further exacerbating this situation.

United Nations in action

It is against this background and in response to this challenge, that the
international community decided in 1998, as recommended in 1994 by the Naples
Ministerial Conference on Transnational Organized Crime, to negotiate an
international convention against transnational organized crime and three protocols
against: trafficking in persons, especially women and children; smuggling of
migrants; and illicit manufacturing of and trafficking in firearms. (PP 1,2,3,4)
The negotiation process for these instruments was completed in two years. This
unprecedented achievement is a demonstration of the strong political commitment
of States to join forces to combat transnational organized crime. (PP 5, 6, 7)

The Convention aims at promoting international cooperation to prevent and
combat transnational organized crime effectively. As the first comprehensive

international legal instrument for the fight against transnational organized crime,

‘the Convention, together with its Protocols, provides law enforcement and judicial

90

authorities with unique tools to combat this new dangerous global threat. (PP 8)



It is also intended to provide greater standardization or coordination of national
policy, legislative, administrative and enforcement approaches to the problem to
ensure a more efficient and effective global effort to control it. (PP 9, 10)

The Convention standardizes terminology and concepts, creating a common
basis for national crime-control frameworks. Such concepts include “organized
criminal group”, a definition internationally agreed upon for the first time. (11)
The Convention establishes four specific offences, (participation in an organized

criminal group, money-laundering, corruption and obstruction of justice). States
 Parties undertake the obligation to criminalize these offences in accordance with
the provisions of the Convention. (12, 13, 14, 15)

The Convention contains specific provisions for the prevention,
investigation and prosecution of these offences, as well as serious crimes, when

they are transnational in nature and involve an organized criminal group.

States Parties to the Convention are committed to adopt domestic laws and
practices, which would prevent and control activities related to organized crime.
To combat money-laundering, banks are required to keep accurate records and
make them available for inspection by domestic law enforcement officials.
Accordingly, under the Convention, bank secrecy cannot be used to shield

criminal activities.

States Parties to the Convention are also committed to take appropriate
action to confiscate illicitly acquired assets. Furthermore, the Convention also
foresees the possibility for an asset sharing mechanism under which States Parties
are encouraged to contribute confiscated assets to relevant bodies involved in the
fight against organized crime.

In the area of international cooperation, the Convention includes articles on
_extradition, mutual legal assistance, transfer of proceedings and law enforcement
cooperation. (16) While there is an implicit recognition of nationality as a
traditional ground for refusal of extradition, the Convention embodies the
principle aut dedere aut judicare when extradition is refused on this ground. In

particular, the offences covered by the Convention would be deemed to be
included as extraditable offences in any treaty existing between States Parties, or
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would be included in future treaties. States Parties can use the Convention for
extradition purposes, even if they make extradition conditional on a treaty.
Those which do not make extradition conditional on a treaty should recognize the
offences covered by the Convention as extraditable offences between them.

The article on mutual legal assistance is much more extensive, having been
called by some of its negotiators a “treaty within a treaty”. In its 31 paragraphs,
the article details every aspect of mutual assistance, including grounds for refusal.
It is important to note that, while the article is largely based on similar provisions
in other Conventions, it brings forth the considerable evolution of the concept of
mutual legal assistance, as one of the primary tools of international cooperation
against transnational crime. In this respect, the article makes reference to the use
of modern technology, such as electronic mail for the transmission of requests; or
video link for the giving of testimony.

In the area of law enforcement cooperation, the Convention includes
provisions on exchange of intelligence and other operational information and on
the use of modern investigative methods, with the appropriate safeguards.

The nature of transnational organized crime makes the protection of victims
and witnesses a matter of such importance that the Convention also requires States
Parties to adopt appropriate measures to protect witnesses from potential
intimidation or retaliation. This includes physical protection, relocation, and

even concealment of identities.

The Convention further calls on States to support the efforts of developing
countries to fight transnational organized crime and assist them to implement the
Convention through technical cooperation and financial assistance, as well as to
adopt a number of other preventive measures. (17, 18)

As regards implementation, the Convention establishes a Conference of the
Parties to improve the capacity of States Parties to combat transnational organized
crime. This Conference will hold its first meeting one year after the entry into

force of the Convention. (19)

While the Convention provides for basic measures to prevent and combat



transnational organized crime in general, its Protocols include detailed measures
to deal with the specific activities that they are intended to combat. The
Protocols should be interpreted together with the Convention, whose provisions

apply, mutatis mutandis, to each Protocol. (20, 21)

In order to enter into force, the Convention requires 40 ratifications. As
many of you have mentioned, it was opened for signature at the High-Level
Signing Conference held in Palermo in December 2000. To date, there are 140
signatories, with seven countries having already ratified the Convention.

In connection with corruption, let me recall that this is issue was discussed,
and relevant recommendations made, at the last three United Nations Congress on
the Prevention Crime and Treatment of Offenders. Drawing on these
recommendations as endorsed in the Commission on Crime Prevention and
Criminal Justice, the General Assembly adopted, in 1996 an International Code of
Conduct for Public Officials, as well as the United Nations Declaration against
Corruption and Bribery (22). All this has contributed to the current United
Nations efforts to draft a new United Nations instrument against corruption. In
this connection it should be noted that in recent years, a number of international
and regional legal instruments have been developed under the auspices of the
.Council of Europe, the European Union, the Organization of American States
(OAS), and the Organization of Economic Cooperation for Development (OECD).

The international community concluded that the global nature of the
challenge posed by corruption required a global approach. Consequently, in
December of last year, the General Assembly decided to initiate negotiations on
an effective global legal instrument against corruption, establishing an open-ended
intergovernmental expert group to develop terms of reference for these

negotiations.

The intergovernmental expert group met in Vienna from 30 July to 3 August
2001 and recommended to the General Assembly, through the Commission on Crime
Prevention and Criminal Justice and the Economic and Social Council, the adoption of
a draft resolution, which embodies the terms of reference for the negotiation of the
new instrument. The Commission endorsed these recommendations at its resumed

tenth session, in September 2001.
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In accordance with this resolution, adopted on 31 January 2002, the General
Assembly decided that the new instrument should be a convention, to be referred
to as the “United Nations Convention against Corruption”. Negotiations should
commence in 2002 and be concluded at the end of 2003. The Ad Hoc Committee
was requested to follow a “comprehensive and multidisciplinary approach” in
developing the new convention, and consider, inter alia, the following elements:
definitions; scope; protection of sovereignty; preventive measures;
criminalization; sanctions and remedies; confiscation and seizure; jurisdiction;
liability of legal persons; protection of witnesses and victims; promoting and
strengthening international cooperation; preventing and combating the transfer of
funds of illicit origin derived from acts of corruption, including the laundering of
funds, and returning of such funds; technical assistance; collection, exchange and

analysis of information; and mechanisms for monitoring implementation.

An informal preparatory meeting was held from 4 to 7 December 2001 in
Buenos Aires, at the invitation of the Government of Argentina. This meeting
had the purpose of considering proposals and contributions made by Governments
regarding the new Convention and consolidating, to the extent possible, these
proposals into a single basis for the starting of the negotiations. Last January,
the Ad Hoc Committee started its work with the first reading of the Consolidated
Draft, 39 articles were discussed.

When it comes to anti-terrorist international legal instruments, we have not
yet a “comprehensive convention”. There are, however, a dozen International
Conventions and Protocols, as well as two United Nations Declarations. (23, 24)

After September 11, the situation is, however, changing. In particular,
Security Council resolution 1373, with its binding power under Chapter 7 of the
UN Charter obliges all States to prevent and suppress the financing of terrorist
acts, criminalize the provision and collection of terrorist related funds, freeze
them together with related financial assets and take other related measures, as well
as to become parties to the relevant conventions and protocols related to terrorism.
(25, 26) ‘

The Counter-Terrorism-Committee set up under this resolution can both

monitor implementation and recommend sanctions in the case of non-compliance.



Member states were given three months to report on their progress  in
implementing measures to curb terrorism. Those falling short in their counter-
measures will be prodded to live up fully to their commitments. In many cases,
States may require international technical assistance to fulfill the terms of the
Security Council resolution. The Centre for International Crime Prevention
stands ready to provide such assistance, drawing also on the Plans of Actions for
the Implementation of the Vienna Declaration on Crime and Justice, recently
adopted by the General Assembly. While UN Headquarters in New York will
deal with legal and diplomatic-political measures against terrorism, the Terrorism
Prevention Branch of CICP will deal with issues of prevention, engage in research
and analysis and provide technical assistance. This will be done in close
cooperation with various ODCCP programmes, in particular the Global
Programme against Money-Laundering. Only a comprehensive approach is
likely to succeed against this global threat.

Dear Colleagues, Distinguished Participants,

The wurgency that led to the successful conclusion of the Palermo
Convention is not only very real. It is also tragically evident. This is why
conferences and meetings like this are so important. Every day gained in the
ratification process reinforces the momentum needed to counter the criminal
underworld. Every new technique introduced into national criminal justice
systems on the basis of the Convention is a step forward. Every case of
cooperation between countries raises the stakes a bit higher for the criminals.
Interactive dialogue and exchange of information will help everyone involved to

better understand what is required to ratify the Convention.

Ratification is a two-track process. First there is the substantive track:
Laws themselves and the functioning of the criminal justice system may need
adjustments to bring them into line. Exchange of opinions and comparison of
difficulties encountered can be helpful to all concerned. The second track is
political: Gaining the needed political will involves more than seeking
parliamentary approval. It is the mobilization of public and official support for
action. Here, again, there is much to discuss and much to learn through the
sharing of experience.
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The United Nations has already started to help Governments move towards
ratification, through a technical cooperation project purposely formulated to
provide such assistance, by organizing regional and sub-regional meetings
designed to express political support, while also reinforcing mutual commitments
and actions. In addition, since implementation of the Convention will place
financial burdens on those countries which are less equipped, Article Thirty
encourages parties to donate to a special UN account a part of the assets forfeited
as a result of successful prosecutions of organized criminal groups. These
resources would be used to finance the required assistance to countries in need.
Once the Italian Parliament has approved legislation that would grant twenty-five
per cent of forfeited assets to the United Nations account, it is hoped that many
other suit.

We need the Convention to become operational, so that it takes its place at
the heart of a global strategy against organized crime. We need to keep the
Palermo momentum alive, by giving it added force and full efficacy, so as to meet
the challenges of achieving greater human security, both within States and
collectively as States, under the rule of international law.

Let me conclude by quoting from the Nobel Lecture delivered by Secretary-
General Kofi Annan in Oslo, two months ago.

“Today’s real borders are not between nations, but between powerful and
powerless, free and fettered, privileged and humiliated. Today, no walls can
separate humanitarian or human rights crises in one part of the world from

national security crises in another...

We have entered the third millennium through a gate of fire. If today, after
the horror of 11 September, we see better, and we see further -- we will realize that
humanity is indivisible. New threats make no distinction between races, nations
or regions. A new insecurity has entered every mind, regardless of wealth or
status. A deeper awareness of the bonds that bind us all -- in pain as in
prosperity -- has gripped young and old.



In the early beginnings of the twenty-first century -- a century already
violently disabused of any hopes that progress towards global peace and
prosperity is inevitable -- this new reality can no longer be ignored. It must be
confronted.

The twentieth century was perhaps the deadliest in human history,
devastated by innumerable conflicts, untold suffering, and unimaginable crimes.
Time after time, a group or a nation inflicted extreme violence on another, often
driven by irrational hatred and suspicion, or unbounded arrogance and thirst for
power and resources. In response to these cataclysms, the leaders of the world

came together at mid-century to unite the nations as never before.

A forum was created -- the United Nations -- where all nations could join
forces to affirm the dignity and worth of every person, and to secure peace and
development for all peoples. Here States could unite to strengthen the rule of
law, recognize and address the needs of the poor, restrain man’s brutality and
greed, conserve the resources and beauty of nature, sustain the equal rights of men

and women, and provide for the safety of future generations...

In the twenty-first century, I believe, the mission of the United Nations will
be defined by a new, more profound, awareness of the sanctity and dignity of
every human life, regardless of race or religion. This will require us to look
beyond the framework of States, and beneath the surface of nations or
communities. We must focus, as never before, on improving the conditions of
the individual men and women who give the State or nation its richness and

character. ..

In this new century, we must start from the understanding that peace
belongs not only to States or peoples, but also to each and every member of those
communities. The sovereignty of States must no longer be used as a shield for
gross violations of human rights. Peace must be made real and tangible in the
daily existence of every individual in need. Peace must be sought, above all,
because it is the condition for every member of the human family to live a life of

dignity and security...

No doubt, this Ceremony will provide an important contribution to such
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understanding, as-a significant step in our search for more effective avenues of
strengthened international cooperation in the field of crime prevention and
criminal justice for the benefit of all humanity. (27, 28)
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LEGAL REFORM OF VIETNAM - PRESENT AND FUTURE

Le Thi Thu Ba
Vice-Minister of Justice, Vietnam
(22 February 2002)

Ladies and Gentlemen,

I am very pleasure to attend the opening ceremony of The Development and
Training Center in Osaka and make a presentation to you on the process of legal
reform in civil, commercial and judicial reform of Vietnam at present.

The current legal system of Vietnam has been built and step by step being
completed during more than 55 past years from the independence of my country.
However, civil and commercial law of Vietnam has just strongly been developed in 15
years recently when Vietnam initiated an overall country renovation, converting to

socialist oriented market economy toward the orientation.

Since 1986, Vietnam initiated the country overall renovation, mainly focusing
on the renovation of economic mechanism and concurrently step by step renovating
political system properly.

The basic content of renovation policy can be generalized as follow:

»  Regarding domestic policies:

Implementing democratization in every field of social life, abolishing centrally

planning mechanism, converting to socialist oriented market economy
>  Regarding diplomatic policies:
Implementing unified diplomatic policies with the guideline “Vietnam desires to

make friend with all countries regardless of social-political regimes, on the basis of
respecting independence, sovereign and territorial integrity of each other as well as
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non-intervening in internal works of each other, equality, cooperation and mutual
benefit.

In transition to market economy required to have an important change in the role
of the state. From a state directly organized, intervening deeply in all activities of
economy by Resolutions, Directives, Administrative Orders to a state which shall
respect objective rules of market, macro-management of economy mainly by the law in
which civil and commercial law plays an important role. Arising from those
requirements, one of important tasks of renovations was the wholly legal system

renovation in which civil and commercial law was regarded as main points.

With strong efforts, in the past 15 years, the National Assembly and Standing
Committee of the National Assembly have issued a number of Laws and Ordinances
which were much more than total of 40 previous year (1945-1985). The Vietnamese
government has also issued thousands of Decrees, Circulars directly regulating civil
and commercial relations, creating system of voluminous norms covering almost all of

economy’s fields.

In general respect, the process of legal reform of Vietnam can be divided into 2

phases as follow:

>  Phasel
From 1986 to 1992: this was the prolonged struggling phase against old
mechanism based on administrative subsidies and central management. Because
of having to look for the way for a long time and between working and studying
we met so many difficulties in the process of formation of legal system with a
view to laying down as a policy of building socialist oriented market economy.

>  Phase Il
From 1992 up to now: this was the phase continuing to complete legal framework
for the operation and development of market economy in the trend of
international integration and serving for the cause of industrialization,
modernization of the country. 1992 Constitution affirmed: “The state shall
develop the socialist oriented multi-sector economy operating under the market
mechanism and state management...” (ArticlelS). “The state shall manage
unified national economy by the law, planning and policy...” (Article 16). 1992
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Constitution absolutely created an important turning-point in the reform of legal
system. By basic principles stipulated by 1992 Constitution, from 1992 up to
now, legal reform has been step by step focused in depth, mainly dealing with
two basic following issues:

Firstly, renovation and completion of law serving administrative reform for
promoting efficiency of the state’s management and creating open and clear
environment for the development of economy. In that spirit, the government has
focused on reviewing, amending and newly issuing a great deal of legal documents
concerning renovation of state apparatus organization and administrative procedures.
The government has also focused on reviewing and repealing a lot of overlapping and
wordy procedures causing difficulties and inconveniences for the people, reducing
unreasonable procedures of check and approval in major fields such as: import and
export, entry and exist visa, granting certification for land use right, distributing capital
of national budget, granting permit for establishment and registration of enterprise,
resolution of claims and denunciations of citizens. Thereby, the business environment

was more open and clearer.

Secondly, building legal framework for ensuring business free right of citizens
provided for in Article57 of the Constitution. It focused on ensuring following fields:

a) Ensuring the ownership right to production materials

1992 Constitution has affirmed the objective existence of many sector of
economy with different ownership forms of production materials: public ownership,
collective ownership and individual ownership. Concretizing further this provision of
the Constitution, issuing a series of laws on ensuring ownership right: Law on land
1993, Law on state enterprise 1999 and Law on cooperative group 1996, Law on
foreign investment (issued in 1987 which was amended and supplemented in 1990,
1992 and 1996, 2000), commercial law 1998, Law on credit organizations 1997...
Especially Civil Code 1995 set aside a part to prescribe property and ownership right
and another on inheritance, laying specific foundation for establishment,
implementation and termination as well as protection of ownership right. The currently
urgent requirement of Vietnam is that it is necessary to issue as soon as possible Law
on registration of property, documents related to property and popularize property
registration book and other rights to property.
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b) Ensuring the free right to establish enterprise

The deeper the state comes toward market mechanism, the wider the free right
to establish enterprise of many objects with different capacity to invest in society is.
Law on cooperative group, Law on foreign investment in Vietnam, Law on promotion
of domestic investment, Law on insurance business and especially Law on enterprise
1999 stipulated in detail clearly types of enterprise with conditions and procedures of
establishment, creating favorable conditions for individuals and organizations to
choose measures for production, business and service. Notably here is that the law not
only widen business sectors for investors to choose but also implement the
simplification of procedures of establishment of enterprise and business registration,
popularizing which field is prohibited to business, which field is business with
condition. Businessmen have the right to choose business sector in fields which are not
prohibited by the law.

c) Ensuring the free right to sign contract

According to current law of Vietnam (Ordinance on economic contract in 1989,
Civil Code in 1995 and Commercial Law, Labor Code in 1994...) will free, equality
and mutual benefit are regarded to be the key principle, affecting on the overall of legal
provisions on contract. Therein, the free right of contracting, choosing partners and
negotiating the content of contract, agreeing on change, suspending and canceling
contract specified by the law. Accordingly, commercial, economic and civil
transactions in Vietnam are currently occurring favorably and lively.

d) Ensuring healthy competition free

Arising from the conception that competition is important motivation of market

economy, Vietnamese law is being renovated under the following orientation:
(i) Building the principles and environment of ensuring healthy competition
(ii) Preventing and expelling acts of unhealthy competition, that is, acts contrary

to principles of society, custom and healthy business tradition, violating interests of the
state, society and consumers as well as other businessmen. There are so many norms,
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institutions for preventing and punishing acts of unhealthy competition in Vietnamese
current law. For example: Paragraph2, Article8 of Commercial Law stipulated clearly
prohibited provisions for implementation of businessmen as follow:

Speculating for a corner of market;
Dumping for competition, defaming other businessmen,;
Preventing, enticing and bribing staffs or customers of other businessmen...

vV V V V

Violating the right to trademark and other rights to technology ownership right
of other businessmen...

The law on advertisement strictly prohibits businessmen to take advantage of
advertisements to cause damage to interests of the state, individuals and other
businessmen; advertisement using the method of comparing one’s own goods and
services with the same of other businessmen or imitating products of advertisement of
other businessmen to cause confusion to customers; false advertisements of goods,
services (Article192 of Commercial Law, Article6 of Decree No.194/CP dated
December 31, 1994)...

(iii) Concurrently, Vietnam has also built monopoly controlling mechanism, and
regarded it as an important subject of Law on competition.

However, subjects of the law on ensuring the healthy competition free right
aforesaid in Vietnam currently scattering in many differently legal documents, not only
causing difficulties in applying it but also lacking of synchronizing and consistence in
- adjusting this important field. Therefore, at present, Vietnam is building Law on
competition and control of monopoly.

e) Ensuring free right to determine in settling commercial and economic
disputes

In transition to market economy, Vietnam conducted a strong renovation on
disputes settlement measures civil, economic and commercial disputes under the
orientation toward extending different disputes settlement measures so that
organizations and individuals can choose. At present, there are following disputes
settlement measures in Vietnam:
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- Conciliation:

Arising from the tradition in friendly terms of nation, whenever disagreements
and disputes have arisen, the state should promote subjects to settle disagreements and
disputes by conciliation method. This method was very popular in Vietnam.
Therefore, conciliation is more and more prescribed in legal documents, for example:
Law on foreign investment in Vietnam, Article24 provided for disputes arising from
foreign investment activities in Vietnam, firstly shall have to be settled by conciliation
and negotiation. Article239 of Commercial Law stipulated: commercial disputes shall
firstly have to be resolved by negotiation among two parties. Articlel1 of Civil Code
stipulated: in civil relations, conciliation among two parties shall be adequate to
provisions of the law promoted... In order to assist people to deal with small disputes,
Vietnam issued Ordinance on organization of conciliation in rural, villages. Then, to
promote further the effectiveness of conciliation, Vietnam would issue legal documents
stipulating clearly the procedure for conciliation and formation of institutions relating

to conciliation.

- - Arbitration:

In Vietnam, this is a type of inexperience disputes resolution. However, the
basic legal framework is formed such as: Decision No.204/TTg dated 20.04.1993 of
Prime Minister on organization of Vietnamese international arbitration; Decree No
116/CP dated 05.09.1994 on organization and operation of Vietnamese economic
arbitration;' Decision No.453/QD/CTN of State President of Socialist Republic of
Vietnam on acceding to New York Convention in 1958 on recognition and enforcement
of decision by foreign arbitration. Arbitration in Vietnam was also organized under
the principle of socio-professional organization (non-governmental), ensuring at most
the right to choose of parties concerned. Parties concerned have not only the right to
choose arbitration for dispute resolution but also the right to choose which arbitration
center? Which arbitrator? The time and the place to resolve disputes.

At present, Vietnam is on the process of drafting Ordinance on Arbitration to
submit Standing Committee of National Assembly for approval. The guideline
opinions of this legal document are to organize Arbitration under the principle
appropriate to international customs. |

- Court
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Parties concerned in civil and economic disputes have the right to claim to
Courts for dispute resolution. At present, there are special courts such as criminal
court, civil court, economic court, labor court with the authority and procedure
specifically provided for in different Ordinances on procedure (Ordinance on civil
dispute resolution. procedure in 1989, Ordinance on labor dispute resolution
procedure in 1995...) of system of People’s Court in Vietnam. The general point of
these ordinances is to ensure the right to dispose of parties concerned about disputes
resolution. However, because proceedings is stipulated in many different Ordinances,
it is unavoidable to meet overlapping and conflict in settling. Thus, Vietnam is
building Civil Procedure Code covering both economic, civil and labor procedure.

In addition to important legal institutions as analyzed in the above, Vietnam
shall make great efforts in building legal framework with a view to form synchronously
elements of market. Markets as immovable property market, intellectual product
market and security market, insurance market... are very sketchy and asynchronous.
Therefore, forming synchronously full markets is the great requirement for Vietnam in
the years to come.

Ladies and gentlemen,

Along with building legal framework serving for development of country’s
economy, we are deeply aware that only when having a effective and dynamic
operating state apparatus, creating formation and development of the open economy
and international integration. From which judicial activities shall have to be really
objective, and shall protect the legitimate right and interest of every organizations and
individuals. Therefore, in 15 past years of renovation, Vietnam made a great effort in
renovation of the state apparatus in general and judicial reform in particular. Thereby,
Vietnamese judiciary had an important advance in overcoming and restricting at most
the situations of false and injustice catching, imprisoning and investigation, indicting,
hearing; overcoming the situation of remaining cases, building speedy and objective
proceedings, ensuring equality and democracy of parties concerned, re-structure
organization of judicial state agencies. Organization and operation of investigation
agencies, procuracies, courts and enforcement agencies, judicial assistant agencies are
certainly adjusted. The number of administrative, economic and labor, civil cases
resolved more and more, reaching high rate comparing to cases received, the quality of
hearing is also increased more comparing to previous situations (recent year, the rate to
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hear cases is often at the level from 86% to 90%; the number of cases of inferior courts
cancelled by higher courts account for the level from 2% to 6%).

We would like to analyze deeply judicial reform in some following important
fields:

a) Regarding Court

Beside Supréme People Court, Vietnam has 61 provincial people’s court and
622 district people’s court. In past 15 years, the court has the following reform

procedures:

- Prescribing the regulation of appointing judge replacing previous regulation of
electing judge of all level of court appointed by the state president with the tenure of 5
years. At present, Vietnam has total 3332 judges in which 926 judges of district and
provincial people’s court. Implementing professionalization in hearing by establishing
more special courts such as economic division, labor division and administrative
division of Supreme people’s court and provincial people’s court. Thereby,
‘establishment of administrative division is regarded as a new development pace of
democracy. The members of hearing council in first instance of labor and economic
cases is adjusted appropriately under the orientation of ensuring number of judges is
more than number of people assessors (consisting of 2 judges and 1 people’s assessor).
This adjustment aims to promote professional character of hearing council, ensuring

cases, decisions by courts more correctly and adequate to the law.

- From 1981, Minister of Ministry of Justice was assigned the task to manage
local people’s court in organization. According to previous constitutions as well as
1992 Constitution, people’s court is hearing agency of Socialist Republic of Vietnam.
When hearing judge and people’s assessor shall be independent and only observant of
the law. Due to the special character of those principles it is impossible to put Supreme
People’s Court and local people’s court in administrative organization relation, courts
only related to each other in proceeding. That is the basic reason of the assignment of
MOJ to manage local courts in organization (Article16, law on organization of people’s
court in 1992).
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-However, the problem herein is who manages local courts in organization
discussed many times when building 1992 Constitution as well as Law on organization
of People’s Court in 1992. But the result is Law on organization of People’s Court
still assigns this task for Minister of Ministry of Justice (Article16). Recently, in the
process of amending 1992 Constitution and Law on organization of people’s court, an
opinion raised is transferring task of management of local court in organization to
Supreme People's Court. This idea based on the argument supposing that it is
necessary to ensure attachment of observance, guiding professional skills to
assessment, arrangement and using official staff; decentralizing and appointing judge
toward the state president only appoint judges of Supreme People's Court.

Ministry of Justice supposed that this was the responsibility of the state, the
National Assembly shall have the authority to assign the competent agencies to manage
local court in organization. The currently urgent task is to speedy issue 2 Codes:
Criminal Procedure Code and Civil Procedure Code. In which, it is necessary to
conduct the transfer from inquiring proceeding to democratic argument proceedings,
prescribing more reasonable proceeding time limit, authority to cassation, apply
reduced proceedings (implemented by a judge), it is also very necessary to amend
Article129, 130 and 131 of 1992 Constitution. In the amending Draft of 1992
Constitution announced to collect opinions of people, Article132 supplement: People’s
Court shall be heard by many judges (collective hearing) and decided by the majority,
except otherwise provided for by the law that hearing shall be implemented by a judge.
However, those amended points was not approved by National Assembly because in
the situation of incomplete law, qualification of judge was not so high, other ensuring
conditions were not sufficient. In National Assembly’s opinion, a judge should not
hear the case alone, causing easily the risk of injustice and false, affecting to legitimate
rights and interests of people. The principle of collective hearing has been being
affirmed and there is no exception for this situation.

b) Regarding case enforcement work

In Vietnam, enforcement was assigned for many agencies to implement and
manage, Ministry of Public Security shall organize and manage enforcement of
imprisonment and death punishment. Local government shall manage implementation
other punishments which are not imprisonment punishments (re-educate without
imprisonment, suspension and put under house arrest...). MOJ shall organize to
implement and manage enforcement of economic, civil cases and decisions to declare
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bankruptcy. Decentralization in organization of implementation for enforcement
causing a lot of difficulties in enforcement activities, notably in coordinative
mechanism. Therefore, Vietnam has raised the guideline: long-term orientation is to
get all of enforcement work together in one clue managed by one agency. However, in
the past time, agencies assigned the task to enforce different types of cases
implemented some reform steps in enforcement work. Enforcement of imprisonment
punishment was strengthened further, system of prison was sorted and strengthened
appropriately comparing to previous. Civil enforcement was separated from the
function of court and transferred to the government. The system of civil enforcement
agencies was established from central government to district government. Thereby,
civil enforcement work had a great deal of positive evolutions, reducing considerable

number of remaining cases.

At present, Vietnam is urgently completing amending draft of Ordinance on
civil enforcement to submit Standing Committee of National Assembly in 2002,
concurrently, promoting drafting Law on enforcement to submit National Assembly for

consideration in 2003.
¢) Change in organization and operation of lawyer

Activity of lawyer is an unlackable profession in society in order to ensure
implementation of one of basic rights to plead, right to be protected when legitimate
rights and interests are violated. This right is stately recognized by Vietnamese

- Constitution in 1946, 1959, 1980 and 1992.

In Vietnam, Ordinance on organization of lawyer is firstly issued in 1987, a year
after implementing renovation. This ordinance laid legal foundation for formation and
development of organization of lawyer in Vietnam. Up to now, 61 bar associations
were established with approximately 2100 lawyers. Operation of lawyer made a great
contribution to protection of legitimate interests of citizen; concurrently help people’s
court and other proceeding implementing agencies to resolve cases objective, correctly
and observant to the law. However, comparing to the requirement of socio-economic
development, activities of lawyer are still inadequate in organization and operation as

well as the number and the quality of lawyer line-up.
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Turning to new phase, Vietnam has laid down as a policy to move from
inquiring proceedings to democratic argument proceedings in hearing and requiring
judicial agencies in charge of creating condition for lawyer to participate in proceeding
process: participating in inquiring person accused, researching case record and
democratic argument at court... In order to meet new requirement, recently, Standing
Committee of National Assembly issued a new Ordinance on Lawyer, it has created
legal framework for a new advance with a view to promoting the quality and
professionalsing Vietnamese lawyer line-up. The Ordinance prescribed person
desiring to practice lawyer who shall have professional conditions being bachelor of
law, getting training course to practice lawyer profession in legal professional training
school and probation period of 24 months. Ordinance also stipulated clearly official
staff, civil servant shall not permitted to practice lawyer (Article8, 42). Besides,
Ordinance also distinguishes clearly socio-professional organization of lawyer, it
especially concerns to the protection of legitimate rights and interests of individuals,
organizations receiving services of lawyer. Ordinance stipulated clearly that cases
lawyer shall not permitted to do if possible to cause damage to interests of customer,
stipulating in detail the right to claim of customers, responsibility of lawyer to
compensate for customer in cases damages caused by laWyer’s false... (Articlel6, 23
and 41).

d) Renovating legal training work

In the past time, legal training works have gained sudden achievements. The re-
establishment of legal Faculty of Hanoi General University (in 1976) and later Hanoi
Law University and HoChiMinh Law University, decision of Prime Minister on
establishment of Legal professional training school under MOJ along with decision on
preservation of Procuracy College, Court College made a great contribution to deal
basically with human resource with the qualification of bachelor of law, particularly
official staff and civil servant of court sector, promoting effectiveness of management
of the state apparatus by law. Up to now, training institutions said in the above have
already trained 62.236 bachelors of law, 716 masters of law and 51 doctors of law. Up
to 8/2001, legal professional training schools have already trained 415 trainees for 3
judge training courses, now are training IV course for 236 trainees. The first public
notary training class had 56 trainees, the first lawyer training class with approximately
150 trainees was conducted: Procuracy College School already trained 16 procurator
training courses with the system of 4 years (3500 trainees), 17 crash courses for 950
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trainees, 18 in service training courses for 2780 trainees... Most of the civil servant
line-up operated in judicial agencies had the qualification of bachelor of law. It had
achieved a great change in awareness of training judicial profession and judicial
assistance.

Nevertheless, looking back to 15 years of renovation, we have ourselves
recognized that the cause of judicial reform of Vietnam has just initiated. The passage
ahead will take so long and difficult. Restriction on organization and operation of
judicial agencies is still showing in fact. In order to continue to promote judicial
reform, Vietnam has a great advantage is that legal documents of the communist party
of Vietnam have oriented clearly and put forward specific policies. Researching
recently legal documents of Communist Party of Vietnam. We can summarize those

policies and measures as follow:

> Re-determining hearing authority of People’s Court
> Implementing the principle of two-hearihg level

\4

Researching and applying reduced procedures to hear timely some clear and
simple cases

> Decentralizing the authority to appoint judge of People’s Court of the province
and district level

> Gathering the task of managing state on enforcement together in one clue
managed by one agency

> People’s Procuracy focused on implementing as well as possible the function of
prosecuting and investigating judicial activities

> Re-arranging investigation agencies under the orientation of reducing the
procedures

> Researching the establishment of judicial police...

The remaining task of Vietnamese state is to conduct those sound policies with a
view to build a judiciary which is really by the people and from the people and for the
people, contributing to stimulate socio-economic development of the country.

The foregoing is the most basic subjects on commercial and civil law reform

and judicial reform in Vietnam that I am very pleased to present herein before your
dear listeners. Faithfully thank your listen with attention.
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