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BT 3

Completing the regulation on inquisition
in the draft Civil Procedure Code

Nguyen Van Luat
Justice
Deputy Director of the Institute for Judicial Research

The Supreme Peoples' Court of Vietham

Inquisition in the civil procedure ensures quick, fair, just conciliation and determination in the civil

procedure. Improper inquisition will result in wrong or late determination.

Article 3, the Ordinance on procedure for resolving civil cases states, "Parties have obligation to
produce evidence in order to defend their interests. The court is responsible for examining all material

fact and when it is necessary the court may collect evidence in order to ensure just determination.

This principle is specified by Article 20 of the Ordinance, being: parties are equal as to producing
evidence to defend their interests, require the court to carry out a necessary inquisition; parties have

obligation of producing evidence...

The above regulation clearly specifies as follows:

- Burden of proof by parties;

- The court's responsibility in regard to inquisition.

However, application of that regulation to dealing with civil lawsuits has arisen the following issues:

1. Insome cases, the courts is not able to identify the legal relation arising from parties. Therefore,
incomprehensive inquisition results in unlawful or irrelevant determination.

2. In some cases, the court wrongly identify status of parties. The third party, whose interest need
be protected, is not allowed in the proceeding as a plaintiff. The court does not summon the third
party, whose interest and obligation are related to the lawsuit. Thus, the procedural rights of
parties are not properly protected.

3. In some cases, the court does rely on specific regulation to inquire essential problems, but
focuses on small, unnecessary or minor materials.

4. In some cases, the inquisition is not comprehensive, does not concentrate on the defendant, third
party's request or does not examine parties, witnesses' statements or materials produced by

parties.
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5. The authorization for inquisition between the courts is not speedy and serious because many
courts consider accepting the authorization of inquisition as doing service.

6. Many parties do not fulfill the obligation of self-producing evidence, but rely on the court. As a
result, the court must do it for the parties.

7. In many files, materials are not orderly numbered. Thus, it is difficult for the file researcher to
realize the substance of a lawsuit and the development of inquisition.

8.  Additionally, the Ordinance on procedure for resolving civil cases does not regulate the time for
submitting evidence to the court, requiring special examination. Consequently, evidence are
produced and special examination are required at all time of the first instance, the second
instance or the reviewing trial, which makes the lawsuits very time consuming, causes damage to

parties and difficulties to the court.

To overcome the above mentioned situation, Article 7 of the Draft- Burden of proof in civil procedure
- provides:
“A litigant shall have right and obligation to furnish evidence to the court and be vested the burden of

proof to protect his legitimate rights and interests.

Where necessary, a court can examine or gather evidence in order to ensure a precise and proper

settlement of a case, request or claim.”

This general principle is provided for in details in Chapter V — Evidence and Proving in Civil
Proceedings (from Article 90 to Article 109).

However, having studied the content of the Draft, we think it is necessary to discuss further on the

followings:

In criminal proceedings, taking inquisition, gathering of evidence, making the file of the offence are
duties of police and the People’s Procuracy. Whereas, in civil proceedings, taking inquisition,
gathering of evidence, making the file of the case are duties of the People’s Courts. The litigants have
powers to submit their proposals and are responsible to produce the evidence, to make arguments for

their requests and to protect their legitimate rights.
The court’s duty is to examine carefully the evidence produced by the litigants, and at the same time,
to positively take any necessary inquisitional method to clarify the facts. Courts must recognize very

well that the inquisitorial requirements are:

+ to grasp firmly the contents of the case, the reasons for which, and the circumstance in which, the
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case has arisen.

+ to ensure that there are appropriate and sufficient evidence in order to prove the litigants’ legitimate

rights and their duties.

+ to conduct quickly the inquisition in order to adjudicate the case as soon as possible.

The court shall identify clearly the issues, which need to be inquired:
1. Identifying clearly the legal relation between the parties in the dispute in order to ensure that the

inquisition and settlement are in conformity with the litigants’ requests;

2. ldentifying fully the litigants to the case;

3. Clarifying clearly the facts those need to be proven in the case in order to direct the inquisition into
the essential points.

In doing the above steps, the court shall ensure the equality in submitting proposals and in producing
the evidence for the plaintiff, defendant, and persons with related rights and interests.

To reach this approach, the Draft shall clearly provide:

When filing the petition to the court, the court must require them [plaintiffs] to submit a number of
copies of petition, which is corresponding to the number of defendants... The court must make the
defendants, the persons with related rights and duties known the content of the plaintiff’s petition and
requests by sending them copy of the petition, copies of the materials used by the plaintiff as grounds

for their requests.

After being known the requests and evidence of each other, each litigant must be allowed to make
their defense, or to come and make the statements in the court, to produce arguments or evidence in
recognizing, or in denying, partly or wholly, the plaintiff’ s requests, and to produce argument and

evidence supporting for their requests.

This is one of very necessary steps to promote the active role of the parties in proving in the court.

Previously, we have not paid enough attention on this matter.
In order to increase the quality of the court inquisition, there must be good inquisitional methods. The

traditional methods, which have been carried out by us for long time, should be changed. We would

like to mention some following points:
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1. Taking litigants’ testimony (Article 97 of the Draft)

Taking litigants’ testimony aims at clarifying the facts of the case. In order to avoid a purely formal
method that in many cases, the judge have taken the litigant’s testimony for many times but have not
clarified the facts yet, before taking the litigants’ testimony, the judge must make clear that if the
litigant have already had a quite clear statement (or defense), then the judge in charge of inquisition
will only take the testimony on the unclearly stated points or matters for the purpose of instructing the
litigants to make supplementary statements. The judge should, again, examine their supplementary
statements, and then, be able to require them to supplement the insufficient points in their statements.
If the litigants have made unclear or insufficient statements and they are unable to supplement it, or if
they intentionally make false statements, then the judge shall take their testimony. The judge can
require them to make testimony on each request in details, to give detailed justification for each
request, to produce materials, evidence or figures supporting for their requests. The same is applicable
to the defendant, in their defenses, they must state clearly whether they accept the plaintiff’s requests

or not, which materials or evidence their objection to the plaintiff’s requests is based on.

By changing the method, judge will not waste time to hear the explanation by the parties on the

unnecessary matters, and will be able to concentrate on clarifying unclear points.

2. Taking witness’ testimony

In principle, litigants have the power and duty to make proposals to the court on who would be called
to the trial as witnesses and whose testimony must be taken. The judge shall consider the nature of the
case, the role each witness among the witnesses proposed by the parties to decide who will be called
or whose testimony must be taken in order to avoid calling unnecessary witnesses. If witness has
already has clear and sufficient testimony, it is not necessary for the judge to require the witness to

present again about the statement on the matters they knew.

3. Cross- examination

Cross-examination between the parties, between a party and a witness is one of the necessary

inquisitorial methods that help to find out the facts of the case.
The Draft of Civil Procedure Code has not provided for cross-examination yet. It is advisable to

incorporate an article on “cross-examination” in the Draft. The judge must be capable to select the

issues, which must be cross-examined to find out the facts.
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The above-mentioned problems are very necessary. The judges dealing with civil case must take those
steps. However, improvement of quality and efficiency of those methods are extremely needed.
Certainly, during drafting process of the Civil Procedure Code, we will have opportunities to provide
more clearly and concretely those in the Draft of the Civil Procedure Code.
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RIS 4

Provisional measures before filing a lawsuit

Chu Xuan Minh
Justice, the SPC

My paper is to discuss provisional measures before filing a lawsuit. Those measures can be applied
without a lawsuit and does not require a lawsuit. Those measures are not covered by current
legislation and the draft Civil Procedure Code as well. That procedure is applied in many countries.

We think Vietnam has a need for that procedure.

1. Provisional measures in current legislation on civil procedure

Provisional measures have been regulated by Vietnam legislation on civil procedure for a long time.
The typical characteristics of those measures are a state of emergency and a state of temporariness.
The provisional measures were more specific and developed when legislation on procedure for
resolving civil, economic, labour and administrative cases were adapted.

The Ordinance on Civil Procedure dated 29 November, 1989 has a chapter made of two articles
covering the provisional measures. Article 41 rules grounds for the application of provisional
measures, applicants and applicable measures. Article 42 manages proceedings for the application of
provisional measures and complaints about the application.

The Ordinance on Procedure for Resolving Economic cases has Chapter VIII consisting of four
articles governing provisional measures. The Ordinance on procedure for resolving labour cases dated
11 April, 1996 has a Chapter made of four articles managing the provisional measures. Compared
with the Ordinance on procedure for resolving civil cases, the Ordinances on procedure for resolving
labour and commercial cases have new regulations on the provisional measures as follows.

- Damages caused by the litigants wrongly requesting the application of provisional
measures AND/OR the Court unlawfully applying the provisional measures must be
compensated.

- The Court must decide to apply the provisional measures within three days counting from
the day of receiving the application.

- Amendment and revocation of the provisional measures.
The current legislation on civil procedure rules that the application of provisional measures can be

applied "in the course of resolving a lawsuit". Resolving a lawsuit begins when the lawsuit is accepted

by the Court. Grounds for accepting a lawsuit are as follows:
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- There is an application OR a decision on filing a criminal case.
- The applicants have advanced a part of court fee.

- There is no ground to reject the application.

The Ordinance on procedure for resolving civil cases lists the provisional measures, including a
measure of "forbidding or forcing parties to perform some specific action". However, in practice the
Court normally apply only one measure, being, enumerating the disputed property. Broadly speaking,
the application of provisional measures by the Courts has not been meeting the demand of "speedily

solving a party's urgent request or protecting evidence". The law has not been acceptably regarded.

2.  The trend towards the provisional measures prior to filing a lawsuit

When a dispute arises, filing a lawsuit is carefully considered by parties even in the developed
countries where people are familiar with using the court to protect their legitimate rights. According to
the Australian experts, 90% of disputes are compromised by parties. 90% of the remaining disputes
are also determined by arbitration. Filing a lawsuit is accepting a long, complicated legal conflict

costing expertise and money.

In Vietnam, civil and commercial transactions have been criminalized. That occurrence has partially
originated from a reason that parties think the civil procedure is very time consuming and not speedy

enough to protect their rights.

With reference to experiences of Japan, Thailand, Hong Kong, provisional measures always exist
without filing a lawsuit. In such countries, there are a lot of requests for application of provisional
measures. Almost all disputes, to which the provisional measures are applied, are then resolved

without filing a lawsuit.

Apparently, when a dispute newly arises, a speedy and timely preventive measure will get the
disputed simplified because at that time parties willingly want to negotiate and end the dispute. The
more developed the economy are, the more civil transactions and the more demands of speedy
determination of disputes. Taking account of practical need and experiences of the developed
countries, | think this is time for Vietnam to have regulation on provisional measures before filing a

lawsuit.
Under Article 13, Chapter Il (Intellectual Property Rights), the Bilateral Trade Agreement between

Vietnam and the U.S., Vietnam is committed to authorizing its judicial authorities to order provisional

measures before filing a lawsuit.  Although provisional measures are just in the area of intellectual
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property, provisional measures before filing a lawsuit are not governed by procedural legislation of
Vietnam. Thus, quickly studying and regulating provisional measures before filing a lawsuit is

necessary and urgent.

3.  Some recommendations on provisional measures before filing a lawsuit

Provisional measures before filing a lawsuit are measures required by many people when a dispute
arises. Because they are prompt measures, the possibility of examining legitimate grounds of the
request is limited. Those measures may prevent damages for legitimate people, but also be easily
abused to cause damages for other people. A factory, a shop forcibly closed for few days may result in
the cancellation of series of contracts signed by the factory owner and the shop owner. Therefore, the
responsibility of an applicant for provisional measures need be guaranteed by an amount of money for
compensation in case the request for provisional measures is not appropriate, even mistaken or

negligent. The guarantee may be only waived for special circumstances.

- In order to ensure the carefulness and the applicant's responsibility, the applicant for
provisional measures need produce description and evidence showing that there is a
violation or potential violation, an elimination or potential elimination of evidence.

- The timing allowed for studying the request for provisional measures should be three
days. The timing less than three days will not be workable. However, we have two day
weekend, thus, the application for provisional measures and decision on provisional
measures need be allowed in the weekend and out of working time like experiences of
many countries.

- Provisional measures need promptly enforced, thus, the proceedings for enforcement
should be prompt. At present, there is no special procedure for enforcing provisional

measures.

In our opinion, provisional measures before filing a lawsuit must be separately and specifically
managed under special proceedings. The current regulation extending the application of provisional
measures to the period of pre-filing is not appropriate because post-filing and pre-filing periods are
different.

As recommendations for a new procedure, we have not produced categories suiting practical demand

yet. However, it is affirmed that provisional measures must be studied and then applied soon.
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B 5

Some issues on the summary procedure
Experience of the Federal Republic of Germany

Nguyen Quang Du
Senior legal expert

Ministry of Justice

1. Difficulties in developing the summary procedure in the draft Civil Procedure Code

One of the guiding ideology for drafting the first Civil Procedure Code of Vietnam is to reform the
proceedings in order to quickly resolve civil cases and ensure the effectiveness, lawfulness, save of
money and time.

The Law on the Organization of the Peoples' Court adapted on 2™ April 2002 says, " The peoples'

Court collectively carries out the hearing and makes decision by majority. The component of the trial

panel at each court level is defined by procedural law." (Article 6)

The above principle is stated in Chapter XV consisting of 7 articles (from Article 251 to Article 257),

the 6™ Draft Civil Procedure Code. This is a totally new regulation in the procedural legislation in

Vietnam which meets the needs for reforming the proceedings. However, creating a new position, a

new procedure, and new regulations is unavoidably facing difficulties as follows.

a) If the summary procedure is narrowly considered a part of the proceedings, under the principle of
the collective hearing a trial panel must be establish. Thus, one judge trial in the summary
procedure goes against the Constitution, being "the Peoples' Court collectively carries out the
hearing".

b) Judgment by one judge does not comply with the principle of "making decision by majority".
However, in many countries “collective trial and decision by majority” do not affect one judge
trial as to specific cases.

c) Scope, subject matters under the jurisdiction of the summary court are not consistently
understood, thus, needs be comprehended.

Acrticle 251 to Article 257 has listed conditions for classifying civil mattes as subjects of the summary

procedure. For example, Sub-article 2, Article 251 is about the declaring an invalid contract; Article

252 is about low-value disputes. Nevertheless, some regulations do not match categories under which

the summary procedure and the summary jurisdiction should be applied. Those problems are figured

out as follows.

1. Sub-article 1 and 3, Article 251 lists unreasonable requirements because the obligation is not

always clear in civil, labour, matrimony, family and especially commercial disputes. Moreover,
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in practice plaintiff and defendant rarely submit their requests to the court at the same time.

2. The words of "trial” in Article 254 and Article 255 and the leading to the application of Chapter
XIl and XIV of the draft Code are difficult to understand and make the summary procedure more
complicated.

3. Regulations in this Chapter do not specify categories under which the timing and proceedings are

shortened.

Previously the Supreme Peoples’ Court did issue a Circular No. 132-NCPL dated 28 August, 1972 on

the appellate trial based on the file. The regulations are as follows:

The court of appeal may carries out the trial based on the file as to civil matters under the following
procedures:
The court of appeal is authorized to carry out a trial based on the file under conditions as follows:

a. The material fact is clearly identified. Evidence is sufficient.

b.  The mediation is impossible.

c. The first instance judgment has been lawfully decided.

d. The court of appeal's proposal is upholding the first instance judgment.

The court of appeal must comply with general procedural principles, such as:

- The Peoples' Courts must to inform in advance the parties and other procedural
participants of the date for trial and require them to submit materials, claims for their
defenses to the court. The court must let them know that although they are not summoned,
they may attend the hearing if they find it necessary.

- The appellate trial based on the file must be open to public. People may attend the
hearing. The office of prosecution at the appellate level must make a conclusion on the
case.

- The appellate trial based on the file is carried out by a trial panel that discusses the
judgment and decides by majority.

That procedure was applied in Vietnam for a long time and achieved some effectiveness. Because of

changes in the society, that procedure is not applied anymore.

In practice, the Peoples' Courts have determined many simple, low-value civil disputes over leasing
contract, compensation, purchasing electricity, water, etc., with the disputed money of few hundred
thousand Vietnamese dongs (equivalent to few dozens of US dollars); clear evidence; no objection
from the defendant. Because of the "collective trial" stated in the Law on the Organization of the
Peoples' Courts, in all cases the first instance court must open a hearing with the trial panel made of
one judge and two Peoples' assessors. This regulation is very complicated, formal and inefficient.

The trend towards renovation is presented in the draft Civil Procedure Code at a Chapter on the
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summary procedure. Because of the restriction by the principle of the collective trial, there are many
different opinions in the summary procedure. However, we must go on finding a more workable
solution in order to simplify the proceedings and not go counter to the Constitution and the Law on
the Organization of the Peoples' Courts.
There is a need of special proceedings, in stead of opening a hearing, for simple, clear disputes. We
temporarily call those proceedings a procedure without hearing in order to differentiate it from the
procedure with hearing. In civil proceedings, not only the trial panel is authorized to make a
decision, but also the judge is empowered to decide the case, such as, the recognition of parties'
agreement, the temporary suspension of determination of a lawsuit, the suspension of determination
of a lawsuit, etc. Therefore, we should properly realize the substance of that problem in order to
suggest a feasible procedure, particularly as to:
- To all civil lawsuits under the jurisdiction of the court, the general principle is that the
hearing must be carried out by a trial panel made of three people. (One judge and two
Peoples' assessors at the first instance hearing; three judges at the appellate hearing).
We have an old and regular procedure to resolve those lawsuits. The draft Civil Procedure
Code has adapted those proceedings.
- We should establish special proceedings for all simple, clear civil disputes under the
jurisdiction of the court, such as:
+ No hearing required.
+ Simple and quick proceedings are as follows:
+ There is no need of a trial panel.
+ Chief Judge assigns one judge to resolve and decide the case.
However, the court must comply with other required proceedings, for instance, informing parties of
the dispute, interrogating parties, etc.
Once we can realize like that, the development of the summary procedure in the draft Civil Procedure

Code will meet practicalities and requirements of the society, therefore, need be completed.

2. Procedure for claiming a debt.

The 6™ draft Civil Procedure Code has not governed these proceedings yet. The Civil Procedure
Codes in many countries regulate the claiming a debt under the regular or summary procedure. After
studying those proceedings in some countries, comparing them with our country's context, we believe
that we can develop a procedure for claiming a debt in Vietnam. First of all, that procedure does not
go counter to the basic and traditional principle of “collective trial and making decision by majority"
since it is in pre-trial period, thus, the decision by one judge is easily acceptable. When decision on
claiming a debt is appealed by the debtor, then the creditor would apply in writing to the court for

trying the dispute under the regular civil procedure.
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Claiming a debt is often simple, clear. Under this procedure, almost all debtors (after thinking of
power of the public agencies and considering consequences of the enforcement of decision) would not
object to the courts' decisions.

Meanings of this option are as follows

Each year, there are hundreds, even thousands of billions of Vietnamese dong (equivalent to millions
of US dollars) and hundreds, thousands of ounces of gold in debt. Thus, if the proceedings are applied,
it will promisingly bring much effectiveness.

That procedure has been chosen by some countries (however, in order to match each country's context,
the proceedings are therefore not identical), such as, Germany, France, Japan.

The development of the summary procedure and procedure for claiming a debt is strange to the
Vietnamese civil procedure. Thus, it is unavoidable to have different opinions, positions and
understandings. In view of strengthening the international integration in all aspects, including law, the
successful development of those proceedings would be a significant step, a renovation of ideology

and procedure.

3. The Federal Germany's experience

The Federal Germany's Civil Procedure Code was issued on 30 January, 1877 and had the force of
law from 01 October, 1879. This code has one volume (Volume VII consists of 20 articles) out of ten
volumes on the summary procedure.

3.1. Scope and conditions for applying

a. Features and meanings
The summary procedure is a special procedure since the court can make a decision without opening a
hearing as to the payment for the creditor. The typical feature of that procedure is simple, economic

and saving time in comparison with opening a hearing.

In ordinary life in many countries, loan contract is popular. Moreover, in the course of performing

contract, a debt may be created, for example, contracts of purchasing clean water, electricity, etc,

(over due bills). However, borrowing money and paying back are not always smooth. In many cases,

the obligation of payment is not fully fulfilled, as a result, it needs be decided by the court.

b. The summary procedure is only applied to deal with non-dispute claim for a debt at the request
of the creditor

The typical condition is stated in Sub-article 1, Article 688 of the Code. The debt must be in the

German currency or convertible currencies.

The debt must be specified. The smallest amount is 5 Dutch Marks (DM). The debt may amount up to

5 millions DM (2.2 millions US dollars).

In case the debtor objects the summary procedure, at the creditor's request the case will automatically

be dealt with under the regular procedure stated in Article 696, 697 of the Code. The lenders are free
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to choose the summary or regular procedure.
c. The jurisdiction
The local court (also called the single judge court) is authorized to receive the application for the
summary procedure. The summary procedure does not require opening a hearing. That procedure is
carried out by one judge in order to quickly resolve the case.
d. Matters are not under the jurisdiction of the court (Sub-article 2, Article 688)
The court does not accept application for the summary procedure under the following circumstances:
- Annual interest is more than 12%.
- The debtor has objections after being informed of the case.
- The debt that the creditor asks for payment is related to the debt that the creditor owes the
debtor.
- The decision on application of the summary procedure cannot be served on the debtor
because the debtor does not have a permanent address.
In case the service is out of Germany, the court is only authorized to apply the summary procedure
when Law on the recognition and enforcement of judgment allows so.

3.2. Application to the court for the summary procedure

Broadly speaking, the application (Article 690 of the Code) is simple. The creditor just needs to fill
out the form available in all local courts and then submit it to the court.
The application must consist of the following information:

a) Parties' names and addresses

b) Parties' legitimate representatives

¢) Name, address of the court

d) The principal and interest

e) Ensuring that the payment of debt is not related to any other debt

f)  Name and address of the court in case the summary procedure is objected by the debtor

g) Signature
In view of development of technology, the German Civil Procedure Code (Sub-article 3, Article 690)
allows the application under different forms (for example, by electronic mail) if it is possible for the
court to receive it. This case does not require the signature of the applicant.

3.3. Content of the summary decision

Content of the summary decision is stated by Article 692 of the Code.
The decision by the court has the force of law. In addition to the contents mentioned in section 3.2, the
decision must have the following details:
a. Instruction: The Court does not examine whether or not the applicant is entitled to make
the request.
b. Requirements for the debtor:

+ Within two weeks counting from the date of sending the court's decision (in case
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the claim for a debt is positive) the debtor must pay the creditor both principal and
interest OR
+ Inform the court of its appeal.
c. Instruction: There will be a decision on the enforcement of the summary judgment and
the creditor is entitled to require the enforcement of the judgment if the debtor does not
appeal in allowed timing.

3.4. The enforcement of judgment

At the creditor's request, the local court issues a decision on the enforcement of judgment. However,
the creditor is not allowed to require the enforcement when the time for appeal is not expired yet. In
the application for the enforcement, the creditor needs to figure out the paid debt (if so). The decision
need include additional expenses. That decision is served on the debtor under the court's procedure.

3.5. Valuation of the application of the summary procedure

The words of "summary procedure" themselves show the advantages of this procedure as follows:
a.  Saving human resource
Simple procedure without hearing carried by only one judge
b. Saving time
Application form is readily printed out and available in all local courts (and newspaper shops)
which save time for the applicants. The application is then handled within four weeks, thus,
which is not time consuming.
c. Saving money for procedure

The cost of the summary procedure is one third in comparison with the regular procedure.
When the summary decision is appealed and the claim for a debt is dealt with under the regular
procedure, the creditor only pays two third of the cost because of one third previously paid. It is
estimated that 90 percent of the summary decisions have been enforced. Only 10 percent of the
summary decision has been appealed.

The summary procedure is very important as to dealing with claim for debt in a country
with the population of 80 millions people, and developed market economy like Germany. Each year,
there are about millions of applications, even five millions of applications for debt claim under the
summary procedure.

Comprehensive effectiveness of the application of the summary procedure in practical
determination of civil cases has affirmed its important role in the Civil Procedure Code for 125 years

of implementation.
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