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This paper sets out key policy recommendations by the Gaiben Kyokai.® Initially, we would like to
strongly welcome the recent steps taken by the Ministry of Justice (“MQJ”) to simplify the application
process for becoming registered as a gaikokuho jimu bengoshi (“gaiben”). Although the new application
form has only recently been introduced, our members are already reporting a significant improvement from
the previous application procedure which had become unnecessarily complex and lengthy. We applaud
MOJ’s initiative and trust that faster processing will become the norm. Before turning to the policy
recommendations, we set out some brief background on foreign lawyers in Japan.

Between 1945 and 1 April 1987, foreign lawyers were not permitted to practice law in Japan.’

This situation changed in 1987 when the Special Measures Law (the “Gaiben Law”) came into effect,
created the status in Japan of the registered foreign lawyer or gaiben and permitted foreign law firms to
operate in Japan through their individual partners being registered as gaiben. The rules relating to the
registration of gaiben were strict — requiring significant documentation and five years of post-qualification
experience before an applicant could be registered. In addition to the Gaiben Law itself, the Government of
Japan also made specific commitments in diplomatic correspondence in 1986 regarding the interpretation
and administration of the Gaiben Law. These commitments included the following:

@ “The qualification by the Minister of Justice and the registration with Nichibenren will be
completed together within three months unless there exists any compelling reason”; and

(b) there would be no restriction on the number of non-registered lawyers employed by gaiben
(previous government to government discussions had considered a ratio of one to one).?

The law changed further in the mid-1990s to permit a limited form of joint operation, and again in 2004,
permitting licensed foreign lawyers to operate in partnership with Japanese lawyers. The change in 1998
also relaxed the required years of experience from five years to three years. However, the basic structure of
the rules in relation to the registration of gaiben has not significantly changed since the Gaiben Law was
first introduced in 1987.

Furthermore, prior to the recently implemented administrative process reforms, the express Government of
Japan commitment to process registrations within 3 months had not been maintained. Over the period from
2005-2009, the usual period for the registration of a gaiben has been 4 to 8 months, and there have been
numerous cases of the registration requiring over a year. In addition, the Nichibenren letter of 27 January
2009, suggesting that a greater proportion of foreign lawyers should be registered than had been the case in
practice since 1987, purported to impose an unreasonable requirement in the context of such a lengthy
registration process. In circumstances where the registration procedure is still overly cumbersome, any

The Gaiben Kyokai is an organization which represents the interests of foreign lawyers in Japan.

From 1947 to 1954, a small number of foreign lawyers were granted a special status to practice law on a limited
basis (the “junkai-in™) pursuant to the Bengoshi Law. That provision was abolished in 1954 although the
junkai-in were allowed to continue to practice until they retired. Prior to 1947, practice of law in Japan by foreign
lawyers was not restricted and a number of foreign lawyers had practiced in Japan.
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formal or informal increase in this required proportion is clearly unreasonable. However, the early
experience from the recent 2010 MOJ application procedures is promising and we sincerely trust that these
significant improvements will be sustained in the future.

During the period since 1987, the foreign lawyer community has consistently worked for the liberalization
of the rules permitting foreign lawyers to advise on matters involving home country law, cross-border
matters, and, working together with their bengoshi colleagues, Japanese law matters. Home country
governments, in particular those of the United States, the United Kingdom and the European Union
countries, have supported these efforts to ease and modernize the regulation of practice of law by foreign
lawyers and law firms in Japan. The foreign business communities in Japan represented primarily by the
American Chamber of Commerce in Japan and the European Business Council have also strongly
supported these liberalisation efforts.

Finally, it should be noted that in the nearly 25 years in which foreign lawyers have been permitted to
operate in the Japanese market, they have greatly contributed to the introduction of a wide variety of
financing and corporate techniques. Combined firms of bengoshi and foreign lawyers have trained both
junior bengoshi and junior foreign-licensed lawyers and enabled them to play valuable roles in international
transactions and cross-cultural exchanges.

However, foreign lawyers are still subject to a rigid and outdated system of regulation. The Gaiben Kyokai

accordingly sets out recommendations for improving the administration and regulation of foreign lawyers
in Japan.
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Key Issues and Recommendations

1. The rule requiring a specific number of post-qualification years of experience is discriminatory and
should be abolished. At minimum, the entire experience of associate attorneys in Japan should be credited
where they have been supervised by gaiben or bengoshi. Experience in home jurisdiction law should be
recognised regardless of where it has been obtained. The requirement that a gaiben must gain two years of
post-qualification experience anywhere outside Japan is unjustifiably restrictive, and anachronistic. It
ignores the increased size and depth of the foreign law firms in Japan in the last 15 years, which are now
fully capable of training junior lawyers in home-country law whilst they work in their Japan offices.

Comment

In order to become registered as a gaiben in Japan under the current rules, three years of professional
experience in the foreign lawyer’s home country law is required, out of which two must be obtained outside
Japan. This rule is in contrast to the rules governing bengoshi who are not required to have any
post-qualification experience before being recognised as fully qualified. The Gaiben Kyokai believes that
this rule is not only discriminatory as regards bengoshi, but also ignores the fact that the foreign admitted
lawyers are already acknowledged as fully qualified lawyers by their jurisdiction of qualification. If there
should be such a rule requiring minimum years of experience, what should be important is the experience in
home jurisdiction law, not where it is practiced. If home country training in any other country can be
counted fully (as has been the case under the Gaiben Law since 1998), then there is no acceptable basis not
also to count periods spent training in Japan fully. This ex-Japan experience requirement rule also fails to
recognise the fact that a growing number of foreign lawyers now devote significant periods of their careers
to serving clients in Japan, often beginning immediately after qualification.

2. The procedure for becoming a gaiben should be further streamlined and the MOJ should actively
manage the operation of the Gaiben Law. We welcome MOJ’s recent initiative in this area but there are
further steps which could taken to make this a more simple and standard procedure.

Comment

The procedure for admitting foreign lawyers as gaiben also still imposes undue costs on foreign firms and
individuals. The application form has recently been substantially amended and shortened and early signs are
promising, but it is too early to say whether the procedure will become and remain reliably quicker in
practice.

The rules for registration as gaiben could be substantially simplified by allowing firms to be registered,
rather than requiring the completely separate registration of the individual lawyers who are partners or
associates of the firms. At the very least, the rules should require that the information which relates to the
law firm rather than to the individual lawyer should have to be submitted only once by the firm (and perhaps
updated annually or bi-annually), rather than every time a new gaiben is registered. The application could
also be divided between firm-related items and individual-related items. Once a firm has been approved,
there should be an accelerated procedure for registering new individual lawyers coming to Japan to that
firm’s office. Other significant steps should be taken to accelerate and standardise the application
procedure for gaiben registration and to further streamline the documentary requirements. The standard
period for registration of gaiben should be no more than 90 days, as the Government of Japan itself
originally committed in 1986-1987, and preferably much shorter.

This simplification may be accomplished by the MQOJ taking greater control of the registration process in

order to meet the original international commitments of the Government of Japan, as many of the
procedural delays in registration have been caused by requirements expressed by the Nichibenren and local
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bengoshikai which have gone unchecked. We also urge the MOJ to take a more active role in administering
the Gaiben Law. The Gaiben Kyokai is willing to consult with the MOJ to achieve the further improvement
and efficiency of the registration system.

3. No Limitation on Branching. The long-standing restriction on lawyers in Japan from opening
branch offices (other than by becoming a bengoshi hojin) should be abolished or substantially liberalized as
soon as possible.

Comment

Since 2002, bengoshi operating through a bengoshi corporation or hojin may open more than one office in
Japan. The reported experience on the branch offices that have been opened has been consistently positive
due to the more convenient delivery of local legal services to clients. We are not aware that any abuses by
these branch offices have been reported. Under the current rules, however, it is not possible for a gaiben or
a gaiben law firm, or a joint enterprise between gaiben and bengoshi, to open more than one office in Japan
or indeed to form a hojin.

The report of the Foreign Lawyer System Study Group of 24 December 2009 recommended that systems be
established for gaiben to be able to operate through a corporation, both with other gaiben and with bengoshi.
This recommendation should be implemented as soon as practicable, and without creating administrative
requirements more cumbersome than those applied to corporations operated solely by bengoshi.

Unfortunately, however, legal and tax considerations may prevent international firms from using this
specific reform because it would be impractical for their Japanese operations to be run through a hojin (a
position which was made clear during evidence given by foreign lawyers to the Foreign Lawyer System
Study Group).

Indeed, even the large Japanese firms have found the hojin form to be unattractive; aside from Osaka firms
wishing to form Tokyo branches, most hojin have been formed by smaller firms and no such hojin have
been formed by the major Tokyo law firms wishing to offer services outside of Tokyo. Accordingly, it is
time to sweep away the restrictions on branching for bengoshi law firms, gaiben law firms and joint
enterprises between gaiben and bengoshi alike.* This broader reform would achieve much more than the
current proposed limited reform, simplify the regulatory regime, bring Japan into line with the rest of the
developed world and deliver better and more convenient legal services to Japanese and foreign clients
throughout Japan. It would also allow increased job opportunities and training for Japanese bengoshi.

Other |ssues and Recommendations

1. National Treatment. The Regulations should be amended to ensure that they reflect the letter and
reforming spirit of the amended law, and should be consistent with Japan’s national treatment commitments
under the General Agreement on Trade and Services. The gaiben registration process should adhere
rigorously to the principle of national treatment.

2. Limited liability structures. Gaiben, and gaiben and bengoshi operating jointly in Japan under the
gaikokuho kyodo jigyo joint enterprise structure, should be allowed to use limited liability structures, by
recognition in Japan of the limited liability structures used in their home jurisdictions.

* We understand that this anti-branching rule derives from certain alleged abuses of clients in the 1930s when some

such branch offices allowed unqualified clerks to provide legal advice and services. Any such concern can be
addressed by reasonable regulation of the branch offices as is the case for hojin.
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Comment

Under current rules, Nichibenren takes the position that limited liability status is not available to lawyers
(whether gaiben or bengoshi) in Japan. This rule is consistent with the traditional position of lawyers in
Japan as litigators, rather than as handlers of complicated international commercial transactions and
conductors of due diligence activities. In many fields, professionals in the United States, Europe and other
countries have been able to operate under a regime of limited liability, particularly with regard to the
potentially significant liabilities for firms engaged in the financial markets. In both Europe and the United
States it has been considered unfair to exclude lawyers from the ability to participate in the use of such
limited liability structures. In Japan, however, law firms must operate through individuals and their
representatives are not permitted to have the benefit of limited liability, which exposes all law firms in
Japan to an inequitable level of risk. The Gaiben Kyokai supports the proposition that business forms
available to bengoshi should enjoy the same limited liability protections as we propose here for gaiben and
have been widely adopted in leading developed countries.

3. Eliminate Discriminatory Regulation. Requirements affecting only gaiben, such as the method for
them to offer advice on matters governed by third country laws (including advice received from other
offices of the same law firm) to their clients in Japan, should be eliminated. This change would put the
clients of gaiben and bengoshi on an equal footing with respect to third-country law.

4. Full Partnership for Bengoshi Partners. Any remaining Nichibenren interpretation that bengoshi
members of a Gaikokuho Kyodo Jigyo joint enterprise cannot act as full partners of the international firm of
which the gaiben members of the Gaikokuho Kyodo Jigyo joint enterprise are partners should be eliminated.
The idea that lawyers outside Japan in their home jurisdictions practicing on a fully recognized and
qualified basis are not “lawyers” for purposes of Article 27 of the Bengoshi Law is inconsistent with one
widely recognized Japanese legal principle - that Japanese law does not apply on an extra-territorial basis.
The Bengoshi Law was never intended or expected to apply in any manner to foreign lawyers practicing law
outside Japan. The efforts of bengoshi to participate in international organizations of lawyers clearly
evidences recognition of and desire for equal professional status of Japanese and foreign lawyers
internationally. Japanese bengoshi have been elected as Presidents of the International Bar Association and
of the Inter-Pacific Bar Association, all by the votes of their international peers, treating and recognizing
Japanese bengoshi as equal. Therefore, any residual argument that bengoshi cannot be full partners in
international law firms because the non-Japan resident partners are not “lawyers” is unnecessarily
restrictive, is inconsistent with the structure and business practices of modern law firms and cannot be
sustained any longer.
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