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ACCJ Viewpoint

RECOMMENDATIONS

The amended Foreign Lawyers Law (the
amended law) took effect in 2005. The American
Chamber of Commerce in Japan (ACCJ)
strongly urges the Ministry of Justice (MOJ) to
support amendments to laws and regulations
that eliminate cumbersome requirements for
becoming a foreign lawyer registered in Japan
(gaiben) and remaining areas of discrimination
against gaiben, and urges the Japan Federation
of Bar Associations (Nichibenren) to implement
the Gaikokuho Joint Enterprise Regulations

and Employment Regulations (collectively, the
Regulations) in a manner that reflects both the
letter and the reforming spirit of the amended
law.

The ACCJ welcomes moves by the MOJ to
reduce the number of documents required for
registration and its standardization efforts.
The ACCJ believes that it is critical that the
registration process be shortened to a maximum
of 60 days from pre-screening to registration.
Furthermore, we encourage Nichibenren

to eliminate the different standards and
requirements applied to various types of law
firms, unless any such variances are clearly
justifiable.

Specifically, the ACCJ recommends:

o Crediting experience in Japan. The legal
requirement that a gaiben must gain two
years of post-qualification experience
outside Japan is unjustifiably restrictive
and has no connection to the interests of
clients or the public. Experience obtained
in Japan should be treated in the same
manner as experience obtained outside
Japan for purposes of meeting the three-
year experience requirement for gaiben
registration. The requirement fails to
recognize both the growing number of
foreign lawyers now devoting significant
periods of their careers to serving clients
in Japan and the depth of the experience
of associates working in Japan under
the supervision of gaiben and Japanese
attorneys (bengoshi).

o Streamlining the procedure for becoming
a gaiben. The registration process remains
cumbersome, with many applications
taking four to six months to process from
pre-screening to registration. The MOJ,
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ACCJ Viewpoint

Nichibenren and local bar associations
must work together to simplify the process,
including by eliminating month-long delays
between in-person meetings and to reduce
processing times dramatically to the sixty
days agreed to in the 1980s.

o Amending the Regulations to ensure that
they reflect the letter and reforming spirit
of the amended law and that they are
consistent with Japan’s national treatment
commitments under the General Agreement
on Trade in Services (GATS).

o Eliminating requirements affecting only
gaiben, such as stipulating how they should
relay advice received from lawyers outside
Japan (including from other offices of the
same law firm) to their clients in Japan.
This would put the clients of gaiben and
bengoshi on an equal footing with respect
to third-country law.

o Immediately liberalizing the longstanding
restriction on law firms in Japan from
opening branch offices other than by
becoming a legal professional corporation
(bengoshi hojin), which will be an option
available only to a limited category of
gaiben law firms under the current law.

o Allowing gaiben and bengoshi operating
jointly in Japan under the gaikokuho
kyodo jigyo joint enterprise structure to
incorporate their offices in Japan using the
bengoshi hojin structure. Only bengoshi
currently have the right to incorporate their
law offices in Japan as bengoshi hojin, as a
result of legislation in effect since 2002.

o Allowing all gaiben, and gaiben and
bengoshi operating jointly in Japan under
the gaikokuho kyodo jigyo joint enterprise
structure, to use and have recognized in
Japan the limited liability structures used
by the international law firms in their home
jurisdictions.

U.S. state bar associations and others who
register Japanese bengoshi and benrishi as
foreign lawyers should eliminate requirements
that a certain number of years of practice be
required and should streamline their registration
procedures.
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ISSUES
1. Qualifying as a Gaiben

The system used to determine the qualifying
experience of gaiben applicants ignores
contemporary international practice and lacks
transparency. Geographical limitations that
provide an unnecessarily narrow definition of
“practical experience” are inexplicable in an era
of global legal services. Currently, only one year
of work as a foreign-qualified lawyer in Japan
may be credited toward the three-year “practical
experience” prerequisite for qualification as a
gaiben. The ineffectiveness of the system can
be illustrated by the following example: a U.S.
lawyer who has been practicing tort law in his
or her home state for three years is considered
to be qualified to practice law in Japan, whereas
a U.S. lawyer in Tokyo who has devoted his or
her career to mastering complex transactional
matters under the supervision of experienced
gaiben and bengoshi is not. In the eyes of a
client seeking help with an international matter,
the former would be ruled out immediately.
Moreover, senior lawyers would be skeptical of
hiring candidates who lack relevant experience
and who require additional oversight.

Foreign lawyers working in the Tokyo offices of
foreign law firms receive at least the same quality
of training and work experience with Japanese
and other clients in respect of international
transactions and investments as they do in other
offices of their firms. Often they receive better
training and experience because they are working
directly under the supervision of both gaiben and
bengoshi partners.

Nichibenren asserts as one consideration for the
law that foreign lawyers in Japan, unlike their
counterparts practicing at home, are unable

to independently advise their clients. This is

not an issue of lawyer competence or primary
license of individual lawyers; it is the unfortunate
result of unjustified regulation which prohibits
foreign lawyers from acting independently. Such
assertions support the misguided contention
that post-qualification experience obtained in
Japan is somehow inferior and thus unworthy
of consideration. This and other arguments in
favor of foreign lawyers obtaining “practical
experience” in their home countries fail to take
into consideration the hierarchal structure of
most law offices. In the case of a junior lawyer,
regardless of whether he or she is working in a
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U.S., Hong Kong or Tokyo office, there are limited
circumstances where the independent provision
of legal advice is permitted. Though an attorney’s
home license allows for such independent
provision of advice, the reality is that junior
lawyers in major firms, like those that operate in
Japan, are under constant, strict supervision by
senior lawyers. The ACCJ agrees that firms must
comply with the requirements of Japanese law in
ensuring that junior lawyers do not provide legal
services directly to clients, but is confident that
firms operating in Japan have already established
effective supervisory and quality-control
frameworks for such purposes.

Mandating that at least two of the three years
necessary to meet the gaiben experience
requirement occur outside Japan also goes
against reforms in Japan’s national immigration
policy, which seek to attract skilled foreign
workers to work long term in Japan, to support
the economy and to supplement skills that are
in high demand by local companies. The ACCJ
therefore recommends that the law and the
Regulations support a system that encourages
young lawyers to work in Japan under the
supervision of gaiben and bengoshi, and fully
recognizes their post-qualification experience
in Japan when they apply to become gaiben.
This can be accomplished by amending Article
10-2 of the Foreign Lawyers Law to eliminate
the requirement of two years of practice outside
Japan.

U.S. state bar associations and others who
register Japanese bengoshi and benrishi as
foreign lawyers should similarly eliminate
requirements that a certain number of years of
home jurisdiction practice be required.

II1. Streamlining Gaiben Registration

Nichibenren issued a letter in January 2009
urging all foreign lawyers providing legal

services in Japan to register as gaiben. The ACCJ
questions the proposal that more foreign lawyers
be registered at a time when registration remains
time-consuming and document-intensive, as
some applications for registration still take over
six months from pre-screening by the MOJ to
registration as a gaiben.

Applications to register a gaiben are reviewed by
both the MOJ and Nichibenren, and Nichibenren
committees screening applicants have requested
many documents that have little or nothing to
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do with the legitimate informational needs of the
MOJ. While we understand that such requests
have recently become less common and do

not cause significant delays in Nichibenren'’s
processing, applicants over the past several
years have reported requests for the following:
confirmation of the nature of the lawyer’s practice
for periods over and above the three year
practice requirement; a copy of the purchase
agreement for a gaiben’s residence; letters from
offices or firms that no longer exist; additional
letters from prior employers because a prior
letter has purportedly become “stale” (but only
as a result of the delays in processing); and new
letters with minor amendments, even though
the original form had already been approved,
signed and submitted. These minute requests
impede efficient and reasonable administration
of the registration process, impose unnecessary
delays and costs on applicants and their law
firms, waste scarce administrative resources

in MOJ registration group and detract from the
competitive position of Tokyo as an international
financial center.

We applaud Nichibenren's suggestion that
information already submitted by a firm need
not be resubmitted but oppose the restoration
of information requirements that the MOJ had
eliminated in its rationalization. It is critical that
the MOJ and Nichibenren eliminate requests
for unnecessary documents and continue

to standardize the forms of certification

and other letters for gaiben applicants from
major jurisdictions. Any amendment of the
registration manual should be subject to a full
and open public comment process that ensures
participation by gaiben.

Though the majority of gaiben registration
applications are reviewed within 30 days, the
actual review process does not begin until two to
six weeks after receipt. This results in a review
period of at least 75 days. Singapore, which has
close to the same number of foreign lawyers as
Japan, accomplishes the same process with many
fewer documents in approximately two weeks.
The entire process should take no more than

60 days from initial screening to registration.
Such a time frame could be easily achieved by
creating a two-step process consisting of a two
week pre-consultation and a subsequent six week
application review, and by eliminating month-
long delays between in-person meetings.
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We similarly urge U.S. state bar associations
and others who register Japanese bengoshi and
benrishi as foreign lawyers to streamline their
registration procedures.

We commend the continued efforts of the MOJ
and Nichibenren to streamline the application
process, but any increase in the documentation
requirements would come at the risk of
diminished consistency and administrative
agility. The ACCJ strongly recommends
eliminating unnecessary phases of the review
process by implementing clearer guidelines
that would reduce the number of discrepancies
and incomplete submissions. At minimum, the
screening Committees should review applications
on a rotating basis without requiring review at
monthly in person meetings.

III. Eliminating Restrictions on
Association

In many ways the Regulations seek to impose
obligations and restrictions on gaiben and
bengoshi operating in gaikokuho kyodo jigyo
joint enterprises that are not applied to bengoshi
operating individually or in bengoshi law firms.
The MOJ’s original concerns regarding deviation
by gaiben from their scope of practice have
proven to be largely unfounded. (An extremely
small number of lawyers have been accused

of the unauthorized practice of law in Japan.)
Careful self-regulation among gaiben remains

a top priority, and gaiben working closely

with bengoshi in gaikokuho kyodo jigyo joint
enterprises benefit from the added protection of
careful monitoring by their Japanese colleagues
to ensure that no gaiben engages in unauthorized
practice.

Given these considerations, the ACCJ urges, now
more than ever, that the discriminatory standards
be eliminated.

Reguirement to Explain Scope of Authority

Nichibenren appears to apply undue emphasis
to the special instructions it received to
supervise gaiben activities (as a condition of
the amendments to the Foreign Lawyers Law),
assuming that there was no requirement to do
the same for bengoshi because Nichibenren
was not specifically instructed to do so. Neither
the Foreign Lawyers Law nor the Attorney Law,
however, contains any provisions regarding

the requirement for disclosure to a client of a
lawyer’s scope of practice. If Nichibenren is to be
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policing non-compliant activities, it should apply
these standards equally to gaiben and bengoshi.

Burdensome Reporting Obligations

The Foreign Lawyers Law requires reporting

in cases where a gaiben intends to employ a
bengoshi or create a gaikokuho kyodo jigyo joint
enterprise. The Regulations go beyond the scope
of the Foreign Lawyers Law rules for gaiben by
creating an additional reporting obligation in
cases where a gaiben employs another gaiben.
The result is a rule that is not faithful to the
letter of the amended law, and an additional

and unnecessary administrative burden for
Nichibenren.

Burdensome Recordkeeping Obligations

The resolutions leading up to the more
liberalizing April 2005 amendments of the
Foreign Lawyers Law mentioned concerns about
deviation by gaiben from their scope of practice.
As a result, the Committee of the House of
Councillors decided that Nichibenren had the
duty to supervise gaiben to ensure that no such
deviation occurred. The resolution did not discuss
the methods of supervision or any recordkeeping
obligations, however, and Nichibenren fails to
point to any laws requiring such obligations, or
provide any explanation for the excessively long
time periods provided for in the Regulations.

The Regulations must not be enforced so as to
impose restrictions on gaiben in ways that are
contrary to or inconsistent with the liberalizing
spirit and intent of the amended law, or the
Regulations themselves. The Regulations do

not create any additional protections for clients
beyond those that are already in place. In the
end, the Regulations will only serve to reduce the
provision of, or increase the cost of, legal services
in Japan, which will in turn be borne by Japanese
companies doing business internationally.

IV. Offering Cross-Border Legal Advice

The ACCJ recognizes and applauds the efforts
that the GOJ has taken to liberalize restrictions
on the provision of third country legal advice by
foreign lawyers based on careful scrutiny of legal
trends and pursuant to treaties such as the GATS,
which encourage the liberalization of the legal
field and other areas of economic development.
The GATS - Japan Specific Commitments, which
Nichibenren references in its contention that the
Japanese government is not obligated to treat
bengoshi and gaiben as equals, differentiate
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legal services by “legal services by bengoshi”
and “consultancy of law of other jurisdiction

by qualified lawyer.” The WTO clearly states,
however, that one of its objectives with the GATS
is “ensuring the fair and equitable treatment of
all participants (principle of non-discrimination)
... = an objective that stands in contrast to
Nichibenren'’s assertion. Specifically, gaiben face
the burdensome requirement to rely on written
advice from a person with formal qualification.

There have been no convincing arguments as to
why only foreign lawyers should be subject to the
written advice requirement. The ACCJ requests
that the Foreign Lawyers Law be amended to
eliminate this requirement for gaiben, or to
impose it equally on both gaiben and bengoshi.
We believe that such an amendment would

best serve the genuine needs of clients in

Japan receiving legal advice in cross-border
transactions. We also note Nichibenren’s
understanding that the law is similar to that in

a number of U.S. states. We invite Nichibenren
to identify the U.S. states involved and would be
pleased to jointly approach them to urge them to
liberalize their laws on this point.

V. Gaining Equal Opportunity to Develop
International Law Offices in Japan

Bengoshi have always been free to hire

gaiben. The amended law allows gaiben to

hire bengoshi, creating an alternative practice
structure. The Regulations, however, emasculate
the liberalizing intent of the amended law by
preventing a bengoshi employed by a gaiben
from giving Japanese law advice in the name of
the employing gaiben law firm unless there is

a bengoshi partner in a gaikokuho kyodo jigyo
joint enterprise arrangement with the gaiben
law firm. By contrast, bengoshi are permitted
to provide advice not only on Japanese law but
also on foreign law and may supervise foreign
lawyers, including gaiben and the many non-
gaiben foreign lawyers hired by large Japanese
law firms.

The Regulations impose similar restrictions on
relationships between gaiben employers qualified
in one jurisdiction and gaiben employees qualified
in another jurisdiction, although such restrictions
do not exist even under current Japanese law. In
doing so, the Regulations are discriminatory and
defeat the clear liberalizing intent of the amended
law.
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VI. Incorporating Law Firms

We appreciate the Japanese government’s efforts
to allow the formation of bengoshi hojin for
gaiben. The report of the Gaikoku Bengoshiseido
Study Group several years ago represented a
step in the right direction, but concerns remain
about the lack of equal treatment and presence
of cumbersome requirements, which amount to
unjustifiable discrimination.

The ACCJ recommends permitting gaiben law
firms not only to incorporate as bengoshi hojin,
but also to operate as branches of their home
country entities, including by using limited
liability structures, rather than requiring them
to adopt artificially localized structures that may
be inconsistent with the approaches adopted in
other major jurisdictions and, thus, the global
structures of international law firms. Many
international firms operate within a single legal
form throughout the world, whether it is a
general partnership, a limited liability partnership
or some other form. Such forms are recognized
by other jurisdictions outside the home country.
Following international practice in Japan would
eliminate the need to form a local partnership
such as the gaikokuho kyodo jigyo horitsu
Jjimusho or the hojin. In order to achieve this,
we would be pleased to join with Nichibenren in
supporting limitations on liability for bengoshi
and all of the other types of professionals
enumerated by Japanese Law.

VII. Opening Branches in Japan

Major Japanese corporations outside Tokyo (for
example in Kansai) are still unable to access
leading gaiben law firms unless they travel to
Tokyo. On the other hand, bengoshi who have
incorporated a bengoshi hojin are able to open
more than one office in Japan. Both bengoshi
firms and gaiben firms, as well as gaikokuho
kyodo jigyo joint enterprise firms, should be
allowed to establish branches. The ability or
inability to form a hojin, however, does not
change the overall policy considerations. Law
firms have been permitted to establish branches
within the U.S., the UK, France, Germany,
China and elsewhere for at least ten years.

We are encouraged by the prospect of gaiben
being able to open branch offices subject

to enactment of the proposed incorporation
legislation. Nevertheless, the ACCJ urges that
gaiben law firms be free to respond to client
needs by establishing multiple offices in Japan

BEFHESEB LIBLSETIEBEDERICET S
BNEEIIFTT BIEICBDIRIBEVACCIE. ZDELS
REAEHNBTHRFRIZ. S BNGRANSOERKRRAES
FROHEDTHZBEEZTED  AEYITERENINLT
WBZEIIRHEERZHUZ. Fld BT ES5ET28E
HRTHDTIFRVWHDERZ U TWD,ACCIIE RFEE
B HR-AETERIOCAREN R NFEERMUT
WBEEAENT & EbIC. 2BE T > TLWSHER
AEENSERPELEL K. BRIGERE T REE
IHEEYICHET B,

ACCJIF . HABUSE LOEBNEEICEET 2ERA
BORTOFHRSICHEET ZERUHORMNELONE
EICHOTINBTRNFLREEICODWLARZRHALT
Ef o ZNSDERDEZEIZDRICEVWTHEL(ZY
ERCH

ACCJIZ KEBFEBARBMANHEBICDOWTIERICE
WEROTLLRNS0OFEM. AATEREZRE LIcHE
T EREBENAETERZREBUILAEL EEE
BRREDHICEEZITORREMARLTE e &I R#T
%,ACCJIZ. E5RBHENFRL . BLDEBLCE
BEIZNHFIOVTONLIBZENEER BERTHL
ETOHRELH NEQRIIG THREED = —XICERTE
BEOCRBRBIEZLED,

AABZBFOFERIEWERBIEOBREEZHIUT / EFET—EXEESR / 2015F10AFTEM
Ensure Equal Treatment and Rationalization of Gaiben Administration / Legal Services Committee / Valid Through

October 2015

10



ACCJ Viewpoint

as required for business continuity purposes and
to effectively provide service to clients, without
establishing limited liability entities separate from
their home country entities.

Moving Forward

Nichibenren is a self-regulatory organization

for bengoshi, but in most respects it is the
equivalent of a government regulator for gaiben.
Accordingly, due process, international best
practices and respect for gaiben as members of
and stakeholders in Nichibenren must guide the
consideration, promulgation and implementation
of regulations that affect gaiben.

The MOJ opened for public comment in 2009 a
draft of the registration manual in both English
and Japanese, and the MOJ agreed to accept
comments in English with Japanese comments
to follow. We appreciate the MOJ’s openness.

In another case, however, a study group
(shingikai) report on proposed reforms affecting
hojin structures (which affect only gaiben and
bengoshi working together in gaikokuho kyodo
Jigyo offices) was provided only in Japanese.
The 30-day comment period overlapped with a
long holiday period and was effectively reduced
to three weeks. Proposed legislation ignored

the recommendations of the shingikai and
provided only for non-gaikokuho kyodo jigyo joint
enterprise gaiben offices to be able to form hojin
and their branches. Limitations on the public
comment process can serve to undermine the
MOJ’s laudable efforts to improve administrative
due process. The ACCJ believes that such a
closed administrative process in inadequate to
allow the expression of legitimate viewpoints and
is concerned that inadequate process and lack
of transparency may reflect a desire to avoid or
evade dissenting views.

We appreciate recent efforts by METI, the three
Tokyo Bar Associations, and Nichibenren to
reach out to gaiben, and sincerely hope they
will foster constructive discussions in the future,
by soliciting and sincerely considering the views
and requests of its dues-paying foreign special
members.

The ACCJ has commented on the lack of
transparency and unfair impacts on foreign
enterprises that exist under the current
administrative practices for publication and
comment in relation to new Japanese government
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and quasi-government regulations. Many of those
comments equally apply in this specific case.

CONCLUSION

ACCJ appreciates the expansion of opportunities
for Japanese- and foreign-licensed lawyers
and law firms to practice together in the

three decades since the U.S. and Japanese
governments began to discuss practice issues
formally. We hope that further reforms will

be forthcoming and that the remaining areas
we have highlighted will be addressed in the
near term, so that all lawyers working in Japan
can focus on the needs of their clients on a
comparable footing.
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