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THE UNITED REPUBLIC OF TANZANIA
MINISTRY OF CONSTITUTIONAL AND LEGAL AFFAIRS

Importance of support ADR such as International Arbitration
and mediation especially in the area of economic development

by
A.M. Msham
Assistant Director of Public Legal Services
MoCLA
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Infroduction

DR- refer to range of process used to resolve dispute outside fraditional
court system. The most common method of ADR are mediation,
arbitration and negation.

This system of resolving dispute gain populates because it is more flexible,
efficient and cost effective it guarantee both less confrontation and

stors are normally attracted to settle their capital in a country that
ognize international arbitration and mediation but also have stable
nal mechanisms of resolving dispute outside the traditional way of
ing dispute.

ck ground of ADR system in Tanzania

The then Arbitration Act was enacted by the colonial government

in 1931;

b) The Independent government continued to apply the same in
dispute settlement in the country;

c) The Act set out procedures to be followed in dispute matters of
dispdte resolution through arbitration on agreements made

between various European countries, the UK being one of,

etween 1923 to 1925;

Arbitration as one of the means of alternative disputes resolution is

connected to a system of the court, in the sense that, the

execution of the arbitrator's decisions would not be enforced

without the court's involvement;

This system has continued to exist for a long time in that state

without being adequately developed.

54



Back ground of ADR system in Tanzania ............

) In 1966, the Parliament of the United Republic of Tanzania enacted the
Civil Procedure Code, Cap. 33) setting out a procedure on arbitration
under Section 64 - “Save in so far as is otherwise provided by the
Arbitration Act, or by any other law for the time being in force, all
references to arbitration whether by an order in a suit or otherwise, and

all proceedings thereunder, shall be governed by the provisions

contaihed in the Second Schedule.”

) In Y994, through GN No. 422/1994 the Schedule was amended to include
ojner alternative dispute resolution mechanisms in the Act of mediation
nd conciliation before the matter is taken to arbitration or litigation

his amendment was followed by Amending Article 107A (2)(d) of the
nstitution providing for the promotion of ADR in the Country.

Position of Tanzania toward international mechanism

At International level

Tanzania is a signatory to:

a)The Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, New York, 1958 and

nvention on the Setftlement of Investment Disputes between
nd Nationals of Other States of 1966 followed by:

Rules of Procedure for the Institution of Conciliation and
Arbitration Proceedings, (Institution Rules) (1967);

Rules of Procedure for Conciliation Proceedings, (Conciliation
Rules) (1967);

Rules of Procedure for Arbitration Proceedings, (Arbitration
Rules) (1967);
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1. Institutional ADR frame work.

y rafifying the Convention on the Seftlement of Investment Disputes
between States and Nationals of Other States— Tanzania in 1992 accepted
that such disputes would be resolved through

a)The International Centre for Settlement of Investment Disputes (ICSID),
1966

Other bodies through agreements and BITs
a)Interiational Court of Arbitration,
b)International Chamber of Commerce;
JLondon Court of International Arbitration;

Ihternational Centre for Dispute Resolution and others (i.e. The Mauritius
amber of Commerce and Industry Arbitration and Mediation Centre;
Th¥\ Cairo Regional Centre for International Commercial Arbitration; and
ienna International Arbitration Centre].

ional ADR frame work

National

a)Judiciary of Tanzania

b)Tanzania Institute of Arbitrators

c)National Construction Council,

d)Tanzania Insurance Dispute Resolution
e)Public Procurement Regulatory Authority and
f) Commission for mediation and Arbitration

rrently we are in a process of establishing Tanzania Arbitration Center an Internation

ntre of resolving dispute established under the Arbitration Act
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Importance of ADR to the economy

practically international arbitration and mediation play a vital role in supporting
onomic development especially in emerging and developing economies:-

d)Enhancing investor Confidence. Foreign direct investment (FDI) investor mainly commit
gapital in jurisdiction that assure a fair, efficient and neutral dispute resolution mechanism.

b)It reduce pressure on traditional Court. Mostly Judges and magistrate are only legal
professional whom do not have professional expertism in crucial area of investment that led
o delay of case.

¢)It facilitate’ cross border trade. Parties may decide a neutral ground for resolving dispute
hich gugrantee fair frial.

disqlite resolved in a neutral ground.

General Challenges

Despite ADR being used as a means of resolving disputes, the same has been faced with
challenges that make it an obstacles rather than a catalyst for economic development and
social welfare.

Some of those challenges are as listed below: -
a) high arbitration costs;
b)

c) / arbitration is determined by a a group, majority of whom are from Europe and the
Unifed States;

ck of experts with skills and qualifications required internationally in the resolution
disputes through arbitration;

favorin

investors against the country where investment is;

rbitration held abroad and using procedures not well known to our experts;
absence of legal guidance on conflict resolution abroad; and

continued increase in the number of bilateral investment agreements (BITs) and
free investment agreement between countries (FTAs) which all have relevant
elements arbitration using overseas institutions.
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Challenges Cont'd

) some investors do not like arbitration that takes place in the country and
hence they put clauses in the agreement to seftle disputes abroad;

i) shortage of legal professionals with knowledge of other disciplines such as
economics, finance, engineering etc. which are crucial in current dispute
resolutjon; and

rbitration system to be used as schemes of some people deployed
fo gppress developing countries

efits the arbitration system in Tanzania

the Arbitration System allows for the presence of mutual equality involved in
the dispute to reach an agreement on arbitration conduct;

) Arbitration disputes are not limited to legal proceedings such as those of the
courts thus making it end sooner than if the case had been heard in court;

c) Arbitration reduces costs because it does not require technical evidence or
prepardtion of conflict documents as well as the two sides agree to contribute
arbityGtion costs;

ence of confidentiality of decisions reached in arbitration

The dispute is decided and resolved separately from the court proceedings if it
is decided it is not completed at that time instead there is a cutting procedure
ppeal or open new applications.

wards are given after all parties to a dispute participate in negoftiating a
etter way to resolve their dispute.
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Conclusion

ADR is justice blended with chatrity.
1. Forgiveness

2. /Flexibility

. Creative Solution

4. Restoration rather than punishment

Asanteni kwa kunisikiliza
Thank you for listening
oseichou arigatou gozaimashita
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